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CURRENT TOPICS. 





In referring to the case of Phelan v. Engle- 
man in our last week’s issue, our printer, by 
leaving out one syllable, represented us as 
saying what we did not mean to say. We 
there appear to believe that ‘‘the spirit of con- 
tempt for the Federal courts in a sense justi- 
fiable.”” We intended to say, that it was ‘‘in 
a sense unjustifiable.’ Notwithstanding 
this error, we can not believe that anyone can 
have seriously thought that we intended any 
slur upon the Federal judiciary; on the con- 
trary, we think that any contempt for the 
Federal courts is unwarranted and should dis- 
appear. 





Upon an examination of the opinion in full 
in Long v. Long, alluded to in last week’s 
issue, we find morein it than we supposed. 
It seems to us that the question came squarely 
before the courts as to whether a mortgage 
given to a foreign corporation in Missouri, is 
void. Commissioner Phillips, while in his 
opinion adopted by the court, contends that 
it was void, yet in deference to the decisions 
of the court upon prior occasions, by which 
the corporation was misled, he declined to 
apply the adverse doctrine to the mortgage 
before the court. Under the decisions of the 
United States Supreme Court, the commis- 
sioner could have recognized no other appli- 
cation, because the mortgage had taken‘ its 
security in reliance upon the prior decisions 
of the court upholding its validity. While 
there may be some question as to the correct- 
ness of Commissioner Phillips’ construction of 
the statute, it is certain that present security- 
holders need not fear. 

Frequent changes, and, in fact, any 
change in the judicial department of the gov- 
ernment, impairs the efficiency of that de- 
partment; therefore, when we have an hon- 
est, faithful judge, we should retain him. 
We believe that as a general rule this declara- 
tions will not be gainsaid. These expressions 
have been called forth by a card published in 
the St. Louis papers calling on Hon. War- 
wick Hough, Chief Justice of the Supreme 

Vol. 18—No. 19. 





Court of Missouri to become a candidate for 
re-election, his term being about to expire. 
We understand that there is an ardent oppo- 
sition to his serving longer the people of Mis- 
souri, for various reasons, which we are led 
to believe, if at ail founded, are colored by 
passion and self-interest. Wedo not desire 
to be understood as impugning the motives of 
any one; people are impulsive, and they will 
come, under the influence of excitement and 
inflammatory harangues by malcontents, to 
honest. but wrong conclusions. The only 
credit that can be given them is that they are 
honest in their convictions, but probably are 
misled. But whatever be the merits of the 
controversy, whether the attack upon the 
chief justice be ill-founded or not, a note- 
worthy and commendable feature of this card 
is, that the profession have, for once at least, 
seemed to lay aside political prejudices and 
to join in this call without distinction of 
party. 

We have heard that the chief justice intends 
to retire at the close of his term, and this call 
is intended to dissuade him from such a 
course, and to induce him to serve the people 
for one more term at least. We do not know 
whether the chief justice will heed this flat- 
tering call from those who have had the best 
opportunities to judge his career. But if he 
is to retire, he now deserves the honorable 
mention he has earned. So far as we have 
been able to learn, this call is but a deserved 
compliment of a well spent career. In his 
nine years service, he has made a record which 
every impartial observer must commend, and 
which should influence every public spirited 
citizen to make an effort to have him continue 
in service. He enjoys the reputation of being 
an intelligent, upright, and fearless judge, a 
careful investigator, a scholarly writer, and a 
courteous and efficient presiding officer of the 
court. Being still under fifty years of age, 
and in robust health, he is both mentally and 
physically in the prime of his usefulness. So 
far as we have been able to observe, reputa- 
tion has not exaggerated his qualities. A 
man possessing such qualities is not the man 
whose services should be dispensed with for 
those of some experiment. 





The United States Supreme Court, in its 
decision in Moulor v. American Life Ins. Co., 
have taken a position which will be of interest 
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to the insurance community, as suggesting an 
oversight on the part of the companies and to 
those having policies as settling the conse- 
quences of untruthful but innocent represen- 
tations by them of their condition, etc. The 
usual questions were asked the insured in the 
policy upon which the action was brought, 
and he made answer to the effect that he was 
not, or had not been, afflicted with scrofula, 
asthma, or consumption. The fourteenth 
question put to him was: 

*‘Ts there any circumstance which renders an insur- 
ance on his life more than usually hazardous, such as 
place of residence, occupation, physical condition, 
family history, hereditary predispositions, constitu- 
tional infirmity, or other known cause, or any other 


circumstance or information with which the company 
ought to be made acquainted?’’ 


At the close of the series of questions, nine- 
teen in number, propounded to and answered 
by thie applicant, were the following para- 
graphs: 

**It is hereby declared and warranted thas the above 
are fair and true answers to the foregoing questions; 
and it is acknowledged and agreed by the undersigned 
that this application shall form a part of the contract 
of insurance, and that if there be, in any of the an- 
swers herein made, any untrue or evasive statements, 
or any misrepresentation or concealment of facts, then 
any policy granted upon this application shall be null 
and void, and all payments made thereon shall be for- 
feited to the company.’’ 

*‘And it is further agreed thatif at any time here- 
after the company shall discover that any of said an- 
swers or statements are untrue or evasive, or that 
there has been any concealment of facts, then, and in 
every such case, the company may refuse to receive 
further premiums on any policy so granted upon this 
application, and ssid policy shall be null and void, 
and payments forfeited as aforesaid.’’ 


The policy recited that the agreement of 
the company to pay the sum specified is ‘‘in 
consideration of the representations made to 
them in the application,’’ and of the payment 
of the premium at the time specified; further, 
‘Sit is hereby declared and agreed that if the 
representations and answers made to this com- 
pany, on the application for this policy, upon 
the full faith of which it is issued, shall be 
found to be untrue in any respect, or that 
there has been any concealment of facts, then 
and in every such case the policy shall be null 
and void.”’ As a matter of fact, the insured 
was afflicted or had been afflicted with those 
diseases, but did not know and had no reason 
to believe that he was so afflicted. The court 
hold that in the light of the fourteenth 
question, where the insured was required to 
disclose only other known causes and acting ~ 





upon a general rule of construing most 
strongly against insurance companies, poli- 
cies prepared by themselves, that there was no 
technical warranty of the truth of the answers 
in question and that only wilful or reckless 
untruths were contemplated. While conceding 
that the insurer can protect itself against 
even honest untruths and that a court must 
interpret such a stipulation according to the 
intention of the parties, it declares upon the 
strength of Bank v. Ins. Co. 95 U S. 678: 


*“Uniess clearly demanded by the established rules 
governing the construction of written agreements. 
such an interpretation ought to be avoided. In the 
absence of explicit, unequivocal stipulations requiring 
such an interpretation, it should not be inferred that 
a person took a life policy with the distinct under- 
standing that it should be void and all premiums paid 
thereon forfeited, if at any time in the past, however 
remote, he was, whether conscious of the fact or not, 
afflicted with some one of the diseases mentioned in 
the question to which he was required to make a cate- 
gorical answer. If those who organize and control 
life insurance companies wish to exact from the appli- 
cant, as a condition precedent to a valid contract, a 
guaranty against the existence of diseases, of the 
presence of which in his system he has and can have 
no knowledge, and which even skilful physicians are 
often unable, afterthe most careful examination, to 
detect, the terms of the contract to that effect must 
be so clear as to exclude any other conclusion.’’ 


By reason of the fact that the policy in 
one place, described the insured statements 
as representations, the court refuses to give 
any technical effect to the word ‘‘warranted’’ 
and hold that ‘“‘the company did not require 


the insured to do more, when applying 
for insurance, than observe the utmost 
good faith, and deal fairly and honestly 
with it, in respect of all material facts 
about which inquiry is made, and as to 
which he has or should be presumed to 
have knowledge or information.’’ As to the 
meaning of the words ‘‘true’’ and ‘‘untrue’’ 
the court (per Harlan, J.) says: 


**In one sense, that only is true which is con- 
formable to the actual state of things. In that 
sense, a statement is untrue which does not express 
things exactly asthey are. But in another and broad- 
er sense, the word ‘true’ is often used as a synonym 
of honest, sincere, and not fraudulent. Looking at all 
the clauses of the application, in connection with the 
policy, it is reasonably clear—certainly the contrary 
can not be confidently asserted—that what the com- 
pany required oi the applicant, as a condition preced- 
ent to any binding contract, was, that he would ob- 
serve the utmost good faith towards it, and make full, 
direct, and honest answers to all questions, without 
evasion or fraud, and without suppression, misrep- 
resentation or concealment of facts with which the 
company ought to be made acquainted; and that by so 
doing, and oniy by so doing, would he be deemed to 
have made fair and true answers.’’ 
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ARGUMENT OF COUNSEL. 





In the administration of justice counsel 
are as much a part of the court as the judge 
who presides over the proceedings. The duties 
of the bench and bar differ in kind, not in 
purpose,? and the right of argument by coun- 
sel is as well’ established as the right of a 
party to be represented by counsel.? Argu- 
ment of a case is as much a part of the trial 
as the hearing of evidence,® and it is as much 
the duty of the judge to preside over the 
former as the latter.* Inthe address of coun- 
sel opportunity is given for a wide range of 
argument; but to this freedom of speech is a 
limit which should be as fixed and inviolable 
as any well established principle of the law of 
trial. 

The retention by all the States of the sys- 
tem of trial by jury gives to the subject of 
this article an interest and importance that 
deserve the attention of the bar and the care- 
ful consideration of the bench. In England, 
when the sovereigns were almost absolute and 
controlled all public patronage and appointed 
all officers, including judges and attorneys- 
general, the petit jury was a necessary check 
to acts of tyranny. But in this country of 
free institutions, trial by jury is growing into 
‘disfavor. One of the prominent objections 
to the system is its uncertainty; and that is 
caused to a very great extent by the improper 
line of argument pursued by counsel in ad- 
dressing the jury,° and such misconduct in 
argument is often intentional on part of coun- 
sel, sometimes indulged in inadvertently in 
the heat of debate. 

Going out of the Evidence.—The common 
error committed by counselin argument is 
going out of the evidence, when by a side 
wind a matter not in evidence is referred to, 
and commented upon, the object being to sup- 
ply a deficiency in the case or to thus 
strengthen it; or indulging in unwarranted 
and unjust attacks on the character and repu- 
tation of a party litigant or a witness. 


1 Brown v. Swinford, 44 Wis. 282. 

2 Wynn v. Lee, 5 Ga. 217. 

8 Meredith v. People, 84 III. 480. 

4 Brownlee v. Hewit, 1 Mo. App. 160. It was pro- 
nounced to be error for the court to instruct the jury 
not to look tothe argument of counsel; Garrison v. 
Wilcoxson, 11 Ga. 154. 

5 State v. Claudius, 1 Mo. App. 551. 





The rule established by an unbroken line of 
decisions is, that such misconduct of counsel 
can be a cause for reversal only when a ‘‘sound 
legal discretion’ has been abused, which is to 
say that the trial court exercises a discretion 
in controlling the address of counsel, and 
granting new trial for such alleged error; and, 
witnessing the same, is better prepared to say 
whether a party has been injured by it; and 
the appellate court will refuse to interfere ex- 
cept as stated.® 

The Supreme Court of Pennsylvania re- 
fuses absolutely to review an alleged error of 
counsel in argument,’ and it is worthy of no- 
tice that the Supreme Court of Missouri is 
solitary and alone in discriminating as to the 
freedom of speech of counsel in civil and 
criminal cases.® 

The cases are not harmonious upon the ef- 
fect of instruction to the jury to disregard 
the improper remarks of counsel; some as- 
serting that in such manner the error, if any, 
will be cured; others reason differently and 
apparently with more satisfaction.® 


6 Cases where remarks of counsel were held to be 
sufficient cause for reversal: Mitchum vy. State, 11 Ga. 
615; Tucker v. Henniker, 41 N. H.317; Jenkins v. 
Ore Dressing Co., 65 N. C. 563; State v. Williams, 65 
N. C. —-; Rolfe v. Rumford, 66 Me. 564; Brownlee 
v. Hewit, 1 Mo. App. 860; Thompson y. State, 43 
Tex. 268; State v. Kring, 1 Mo. App. 438; State v. 
Kring, 64 Mo. 591; State v. Lee, 66 Mo. 165; State v. 
Smith, 75 N. C. 306; State v. Foley, 45 N. H. 466; 
Winter v. Sass, 19 Kan. 557; Farman v. Lauman, 73 
Ind. 568; Fry v. Bennett, 3 Bosw. (N. Y.) 200; Brown 
v. Swinford, 44 Wis. 282; Coble v. Coble, 79 N. C. 589; 
Ormsby v. Johnson, 1 B. Mon. (Ky.) 80; Ferguson v. 
State, 49 Ind. 33; State v. Smith, 75 N. C. 306; Yoe v. 
Peopie, 49 Ill. 410; State v. Reilly, 4 Mo. App. 392. 
Cases where remarks of counsel were held not error: 
Bullock v. Smith, 15 Ga. 395; Berry v. State, 10 Ga. 
511; McNobb v. Lockhart, 18 Ga. 495; Lloyd v. H. & 
St. Joe R. Co., 53 Mo. 509; Forsythe v. Cothran, 61 
Ga. 278; State v. Mallon, 75 Mo. 355; State v. Stark, 
72 Mo. 37; State v. Underwood, 77 N. C. 502; St. Louis 
etc. R. R. v. Matthias, 50 Ind. 65; Larkins v. Tartar, 3 
Sneed. (Tenn.) 981; Coombs v. State, 75 Ind. 215; 
Kennedy v. People, 40 Ill. 489; Cobb v. State, 27 Ga. 
698; Greenwood v. State, 68 N.C. 274; Central R. R. 
v, Mitchell, 63 Ga. 173; State v. Johnson, 76 Mo. 121. 
See also the following cases: Dickerson y. Burke, 
25 Ga. 225; Read v. State, 2 Ind 488; Devries v. Hay- 
wood, 63 Ga. 53; State v. Reilly, 4 Mo. App. 392; State 
v. Degonia, 69 Mo. 485; Doster v. Brown, 25 Ga. 24; 
Weightman v. Providence, 1 Clif. C. Ct. 524; St. Louis 
etc. R. Co. v. Myrtle, 51 Ind. 566; Saunders v. Bax- 
ter, 6 Heisk. (Tenn.) 369; Free v. State, 1 MeM. (S. 
C.) 494; Hoxie v. Home Ins. Co., 33 Conn. 471; State 
v. Williams, 65 N. C. 505; State v. Weiners, 4 Mo. 
App. 492. 

7 Thompson v. Barclay, 27 Pa. St. 263. 

8 State v. Kring, 64 Mo. 591. 

9 Mitchum v. State, 11 Ga. 615; Tucker v. Henniker, 
41 N. H. 317; Rolfe v. Rumford, 66 Me. 564, 
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The Opening Statement.—The opening 
statement of counsel must be confined to a 
brief statement of the nature of the action, 
the substance of the pleadings, the points in 
. issue, the facts and circumstances of the case, 
the substance of the evidence to be adduced 
in their support; and the counsel for plaintiff 
may state the nature of the defense if it ap- 


pears on the record ;1° otherwise not, except | 


n an incidental way, by a brief statement of 
its general character; nor can he relate facts 
he expects to prove in reply to the defense set 
up in the answer.1! Such, however, is per- 
missible under the English practice.12 The 
admission of a party made in*the opening 
statement is not a conclusive, binding admis- 
sion of the truth of the statement made.!* It 
is the duty of the court to see that counsel 
does not state what he can not prove; and 
for that purpose the judge has always a right 
to ask counsel if he means to prove what he 
is stating.1* 

Inferential Argument.—An omission to do, 
or the doing something by a party in the trial 
often creates an inference which is used by 
his opponent against him; as the failure of 
the party himself to testify, or to introduce as 
a@ witness one who it would seem had special 
knowledge of the matter at issue. Counsel 
commit error frequently in being too free in 
such inferential argument.!5 

Argument of the Law to the Jury.—As a 
general proposition it is well established that 
the law of a case is for the consideration of 
the court, and can not be argued to the jury. 
While the effect of a verdict of acquittal in a 
criminal case may be to override the law as 
declared by the court, yet, it is not common- 
ly conceded that the jury is to decide the law 
even in such cases. Butin some of the States, 
counsel are permitted to argue the law as well 
as the facts, to the jury in criminal cases.1® 

10 Argault v. Chamberlain, 33 Barb. 229. 

11Id. Scripps v. Reilly, 35 Mich. 371. 

123 Chit. Gen. Prac. 880; 1 Arch. Prac.191; Regina 
v. Courvoisier, 7C. & P. 362. 

18 Ferson v. Wilcox, 19 Minn. 449. 

14 Darby v. Ousley, 86 E. L. & E. 518, 525. 

15 Cases reversed for such error: Devries v. Hay- 
wood, 68 N.C.538; Fletcher v. State, 49 Ind. 124; 
State v. Upham, 388 Me. 261; Bumgarner v. Manney, 
10Ired. (N. C.) 121. Cases where such argument 
was held to be proper: Gray v. Burk, 19 Tex. 
228; Smiley v. Burpee, 5 Allen, 568; Cham- 
bers v. Greenwood, 68 N. C. 274; State v. De- 
gonia, 69 Mo. 485; Peebles v. Horton, 64 N. C. 374. 


16 Commonwealth v, Porter, 10 Met. 268; Kane v. 
Commonwealth, 89 Pa. 522; Virginia v. Zimmerman, 





And the jury in such cases are permitted to 
pass upon the law by constitutional provision 
and the right of counsel to argue it is con- 
ceded.17 In Missouri counsel are not allowed 
in criminal cases, to state the law to the jury 
upon a material point, even though the court 
failed to instruct as to it.1® Where the prac- 
tice of charging the jury after argument is 
retained, it is the right of counsel, even in 
civil cases, to state his legal position to the 
jury, and what he believes the law to be, what 
he thinks the court will sanction; and, on the 
basis that such a principle will be pronounced 
law and is law, he may argue it and apply the 
facts.19 

Reading Books to the Jury._-As a general 
rule, it is not permissible for counsel to read 
books to the jury in their arguments.?° 

Legal authorities may be read to the court 
in the presence of the jury.24_ And the ex- 
tent to which books may be read to the jury 
has been said to be within the discretion of 
the court,?? and that the exercise of that pow- 
er can not be reviewed on exceptions.2* There 
are cases in which it is permissible for coun- 
sel, by way of illustration, to read to the jury 
reported cases, or extracts from text books.?* 
And it is not error for counsel to read to the 
jury the general observations of a learned 
judge made in another case upon the nature 
and effect of circumstantial evidence, if he 
adopts them as his own opinions and makes 


21Cr. C.C.47; United States v. Watkins, 8 Cr. C. C. 
441; United States v. Columbus, 5 Cr. C. C. 304. 

17 Franklin v. State, 12 Md. 236; Lynch v. State, 9 
Ind. 541; White v. People, 20 Ill. 117. ‘ 

18 State v. Mahley, 71 Mo. 315; State v. Reed, Id. 
200. 
19 Ransom v. Christian, 56 Ga. 351; Warmock v. 
State, Id. 503. 

2 State v. Klinger, 46 Mo. 224; Yoe v. People, 43 
Ill. 410; Sprague v. Craig, 51 Ill. 288; Tullerv. Talbot, 
23 Ill. 357; Phoenix Ins. Co. v. Allen, 11 Mich. 501; 
Philpot v. Taylor, 75 Ill. 309; Chicago v. McGiven, 78 
Ill. 347; State v. Claudius, 1 Mo. App. 551; Baldwin’s 
App. 44 Conn. 37; Murphy v. State, 6 Ind. 490; Fraser 
v. Jennison, 42 Mich. 206; Queen v. Crouch, 1 Cox’s 
Crim. Cases, 64; Regina v. Taylor, 13 Id. 77; Wash- 
burn v. Cuddiley, 8 Gray, (Mass.) 430; Wade v. De- 
witt, 20 Tex. 498; Ashworth v. Kittredge,12 Cush.194; 
Huffman v. Click, 77 N. C.54; People v. Anderson, 44 
Cal. 65. 

21 Mayfield v. Cotton, 37 Tex. 229. 

22 Commonwealth v. Austin, 7 Gray, (Mass.) 51. 

23 Crosby v. Maine etc. R. Co., 69 Me. 418. 

24 Subject, however, to the discretion of the court, 
whose duty it is to promptly check any effort on the 
part of counsel to induce the jury to disregard the in- 
structions, or to take the law of the case from the 
books rather than from the court. People v. Ander- 
son, 44 Cal. 65. 
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them part of his address.2> But where coun- 
sel alluded to a veterinary work in support of 
a proposition as to the unsoundness of a horse, 
but which he only held in his hand and did 
not read, and the court in his charge told the 
jury that he had examined the work and found 
the counsel right, the case was remanded.” 
In an Indiana case, counsel read from 
‘‘Evan’s Millwright Guide ;’’ but the appel- 
late court court considered it no error.2”7 In 
a controversy between the trustees of two 
Baptist organizations, plaintiff’s counsel in 
his argument read to the jury extracts 
from Dr. Gill’s Commentaries on the 
Scriptures, having previously proved the 
work to be good authority upon its subject. 
The case was affirmed, the court saying that 
‘if the extracts referred to contained the 
opinions, or expositions of learned or scien- 
tific witnesses upon a point in issue and such 
extracts were inadmissible when offered as 
evidence during the introduction of testimony 
by the parties, the court should not have per- 
mitted them to be read at any time. But if 
the extracts were merely argumentative and 
contained no opinions or expositions which 
could be regarded as properly matters of evi- 
dence we can not perceive any valid objec- 


, tion to their being read or adupted as argu- 


ment, subject of course to the instruction of 
the court as to the law of the case.’’5 And 
it was said in an Ohio case?9 that ‘‘it is not to 
be denied but that a pertinent quotation or 
extract from a work on science, or art, as 
well as from a classical, historical or other 
publication, may, by way of argument or il- 
lustration, be not only admissible, but some- 
times highly proper. And it would seem to 
make no difference whether it was repeated 
by vounsel from recollection or read from a 
book. It would be an abuse of this privilege 
however, to make it the pretense of getting 
improper matter before the jury as evidence 
in the cause.’’ The latest case upon this 


2% Regina v. Courvoisier, 7 C. & P. 862. And see 
McMath v. State, 55 Ga. 303. 

26 Melvin v. Easley, 1 Jones Law (N.C.) 386. 

27 Cory Vv. Silecox, 6 Ind. 89. Hovey, J., said: ‘‘Rea- 
son is neither more nor less than reason because it 
happens to be read from a book; and we think we 
would be adopting a very difficult rule to enforce if 
we should attempt to compel counsel to use their own 
arguments for every position they might assume.” 

28 Jones v. Doe, 1 Ind. 109. 

29 Legg v. Drake, 1 Ohio St. 286; and see Harvey v. 


; State, 40 Ind. 516. 





topic is from the Supreme Court of Wiscon- 
sin,® being the prosecution of a man for the 
murder of his wife, the evidence being en- 
tirely circumstantial and tended to show death 
by strangulation. State’s counsel, in his 
opening argument, read from medical works 
against objection from the prisoner and the 
case was remanded for new trial, Taylor, J., 
observing: ‘‘it is evident that they were not 
read by way of illustrating the argument of 
counsel, but to give to the jury a clear view 
of what such medical writers laid down as 
the evidence of strangulation.’’ 

Limiting Time of Argument.—The decis- 
ions are entirely in accord that the regulation 
of the length of time to be occupied by coun- 
sel is under the control of the trial court sub- 
ject to the exercise of a ‘‘sound legal discre- 
tion.’’8! The allowance of only five minutes 
for argument in a criminal case was held to 
be unreasonable.®? 

Slanderous Utterances.—Upon this subject 
Chancellor Walworth said; ‘‘Upona full con- 
sideration of all the authorities, I think 
that the privilege of counsel in advocating the 
causes of their clients and if parties who are 
conducting their own causes belongs to the 
same class’? (members of Parliament, of 
Congress and the Legislature) ‘‘where they 
have confined themselves to what was rele- 
vant and pertinent to the question before the 
court, and that the motives with which they 
have spoken what was relevant and pertinent 
to the cause they were advocating can not be 
questioned in an action for slander.’’* Itis 
the English rule that if counsel make obser- 


30 Boyle v. State, 17 Cent. L. J. 1; And see gener- 
ally as to reading to the jury pleadings, paper filed in 
acause etc. Bank of Charleston v. Emeric, 2 Sandf. 
(N. Y.) 718; Good v. Mylin, 13 Pa. St. 588; State v. 
Klinger, 46 Mo. 224; McLendon v. Frost, 57 Ga., 448; 
Koelger v. Ins. Co., 57 N. Y. 688; State v. Whit. 5 
Jones Law (N. C.) 224; Martin v. Orndoff, 22Io. 504; 
Bromfield v.jBromfield, 43 1ll. 147; Hasler v. Schu- 
macher, 10 Wis. 419; Cross v. Jarrett, 35 Io. 480; But- 
ler v. Slam, 50 Pa. st. 456; Hale v. Rich. 48 Vt. 217; 
Cooper v. Woodson, 3 Io. 189; Walker v. State, 6 
Blackf. (Ind.) 1; Coe v. Griggs, 76 Mo. 619. 

81 Burson v. Mahoney, 6 Baxter, (Tenn.) 304; Cory 
v. Silcox, 5 Ind. 370; Brooks v. Perry, 28 Ark. 32; 
Dobbins v. Oswalt, 20 Ark. 619; Freligh v. Ames, 381 
Mo. 253; Price v. H. & St. J. R. R. 85 Mo. 416; Ros- 
serv. McColly, 9 Ind. 587; Musselman v. Pratt, 44 
Ind. 126; Hunt v. State, 49 Ga. 255. Weaver v. State, 
24 Ohio St. 584; State v. Collins, 70 N. C. 241; Naugh- 
ton v. Stagg, 4 Mo. App. 271; State v. Linney, 52 Mo. 
40; State v. Williams, 69 Mo. 110; See State vy. Page, 
21 Mo. 257, where the topic is historically considered. 

32 White v. People, 90 Ill. 117. 

33 Hastings v. Lusk, 22 Wend. 410. 
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vations injurious to individuals and not rel- 
evant to the matter in issue it is necessary to 
sue him in aspecial action on the case in 
which it must be alleged and proved that the 
matter was spoken maliciously and without 
reasonable and probable cause.** And it has 
been asserted as a correct proposition of law 
that a party or his representative is not amen- 
able to an action, where although the matter 
stated was impertinent he believed that it was 
relevant and had reasonable, or probable 
cause to so believe.*° The rule as stated by 
Chancellor Walworth is well supported by 
the cases, many of which are very elaborate 
considerations of the question. And in Muns- 
ter v. Lamb, supra, the English Court of Ap- 
peal has laid down the broad doctrine that 
‘an advocate is not responsible for his slander- 
ous utterances in the course of a jadicial in- 
quiry, -no matter how unfounded and irrel- 
levant they be, and though they are made 
for no purpose other than to satisfy the per- 
sonal ill will of the slanderer. 

Waiving Argument.—It is the right of 
either party to waive argument; and when 
waived the privilege is not revived by allow- 
ing the opposite party to read tothe jury 
from the record book of evidence after the 
case has been submitted and the jury had re- 
turned into court, having failed to agree.®’ 
And if counsel declines to address the jury, 
he cannot afterwards do so without the con- 
sent of court.2° To refuse plaintiff’s coun- 
sel to make the closing address, when, after 
his opening, the defendant’s counsel waived 
argument, is not error.®® [f plaintiff waive 


34 Flint v. Pike, 4 Barn & C. 478; Rex v. Creevy, 1 
M. & S. 278; Rex v. Lord Abingdon, 1 Esp. 226; Lake 
vy. King, 1 Saund, 120. 

35 Lawson v. Hicks, 88 Ala. 279; Munster v. Lamb, 
23 Am. Law Reg. 12. 

36 McNabb v. Lockhart, 18 Ga. 495; Hodgson v. 
Scarlett, 1B. & Ald. 232; McMillan v. Birch, 1 Bin. 
(Pa.) 178; March v. Elisworth, 50 N. Y.309; Ring v. 
Wheeler, 7 Cow. (N. Y.) 725; Wood v. Gunston, Sty. 
462; Gilbert v. The People, 1 Denio, (N. Y.) 41; Hoar 
v. Wood, 3 Met. (Mass.) 193; Bradley v. Heath, 12 
Pick. 163; Mower v. Watson, 11 Vt. 536; Torrey v. 
Field, 10 Vt. 353; Jennings v. Paine, 4 Wis. 358; 
Brooks v. Montague, 2 Cro. 90; Revis v. Smith, 18 C. 
B. 126; Rice v. Coolidge, 12 Mass. 393; White v. Car- 
roll, 42N. Y, 161. 

87 Cotton v. Rutledge, 38 Ala. 110; See Hull v. Alex- 
ander, 26 Ia. 569. 

88 Harrington v. Pouley, 26 Ill. 94. 

#9 Barden v. Briscoe, 36 Mich. 254; Tyre v. Morris, 
5 Warr. (Del.) 3; Cartwright v. Clopton, 25 Ga. 85; 


Priddy v. Dodd, 4 Ind. 84; Kaine v. Trustees etc. 49° 


Wis. 371. 





the opening address he must confine his clos- 
ing argument to areply to defendants ad- 
dress; and a very strict rule might give the 
defendant the right to close.” It is not 
strictly the right of plaintiff to waive the 
opening argument. *2 

Requirements of Opening and Closing <Ar- 
gument:—It has been well said that the open- 
ing address is not merely a privilege to the 
plaintiff ; itis also a privilege to the defend- 
ant.42 The plaintiff must open his case to 
develop the grounds of his reliance. The 
concluding party must make known to his 
opponent, and before the latter’s argument, 
the grounds in the pleadings on which he will 
rely, the points of law that he will make in 
the case and the authorities he expects to use ; 
and in his concluding argument he shall be 
confined to the grounds, points and authori- 
ties thus exhibited.** The plaintiff’s opening 
to the jury must indicate what the defendant 
is expected to meet; for he has aright to 
know what arguments are to be urged against 
him.“ It is essential to the fairness and use- 
fulness of judicial discussion atthe bar that 
if the concluding party waives the right to 
open, if he be permitted to close the argu- 
ment he should be limited to comments upon 
the address of the other side.“ But the rule 
is not always strictly followed and is subject 
to the discretion of the court.*® 

Right of Counsel Generally.—It is not er- 
ror to allow counsel, while addressing the 
jury, to use and refer to a written argument. *? 
An attorney of record who is a witness 
in the case may address the jury.*® But the 
practice of counsel of having jurors take 
paper and pencil to write down calculations 
is to be discouraged.‘ In acriminal case 
the court can not refuse the prisoner’s coun- 
sel the privilege of addressing the jury though 
all the evidence be on the side of the com- 
monwealth and the trial court may think the 
charge clearly proved and that argument 


40 Brown v. Swinford, 44 Wis. 282. . 

41 Wynn v. Lee 5 Ga. 217; and see next topic. 

42 Wynn v. Lee, 5 Ga. 217. 

48 Id; Schmidt v. Ins. Uo. 1 Johns (N. Y.) 68; Cutler 
y. Thomas, 24. Vt. 647; Cross v. Garrett, 35 Ia. 480. 

44 Barden v. Briscoe, 36 Mich. 254. 

4 Brown v. Swinford, 44 Wis. 282. 

46 Marshall v. Am. Ex. (o. 7 Wis. 1. 

47 Royston v. Royston, 29 Ga. 82. 

48 Branson v. Caruthers, 49 Cal. 374. 

49 Indianapolis etc. R. Co. vy. Miller, 71 Ill. 463. 
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could not vary the result.5° But upon a ques- 
tion addressed to the court the judge is not 
bound to hear argument if his opinion is al- 
ready formed.5 When the court has once 
decided a question, or matter, in a trial it 
can not be again canvassed before the jury 
contrary to the opinion of the court.5? If 
the evidence is such as to authorize the court 
to order a verdict for one of the parties no 
address can be made by opposing counsel.** 
The right of interruption by one counsel of 
his opponent to arrest an abuse of the priv- 
ilege of argument is to be conceded.*+ When 
counsel was arguing directly against the tes- 
timony of his client he was stopped by the 
court with the remark, ‘‘you cannot take that 
position. * * * * You discredit your 
own witness.’’ And this was not error. 
Right to Open and Close.—lItis well es- 
tablished that the party who holds the affirm- 
ative of the issue and on whom the burden 
of proof is thrown has the right to open and 


close.56 The matter is much within the dis-. 


cretion of the court.57 

Saving Exception to Error in Argument.— 
Whatever may be the alleged errorin argu- 
ment, before the appellate court will review 
it, there must be exception taken at the time 


* 50 Word’s Case, 3 Leigh (Va ) 743. 


51 Howel v. Commonwealth, 5 Grat. (Va.) 664. 

&2Smith v. Morrison, 38 A. K. Marsh. (Ky.) 81; 
Delaplane v. Crenshaw, 15 Grat. (Va.) 457. 

583 Harrison v. Park, 1 J. J. Marsh. (Ky ) 170; 
Bankard v. B. O. R. Co., 34 Md. 197. 

54 Davis v. Hill, 75 N.C. 22; Long v. State, 12 Ga. 
298; See State v. Williams, 65 N.C. 505; Brooks v. 
Perry, 23 Ark. 32; Bill v. People, 14 Ill. 432. 

55 Clark v. Lowell, 1 Allen (Mass.) 180. 

56 Lathana v. Selkirk, 11 Tex. 314; Davidson v. 
Henop, 1 Cr. C. Ct. 280; Harney v. Eilithrope, 26 Ill. 
18; Mason v. Croom, 24 Ga. 211; Kimble v. Adair, 2 
Blackf. (Ind.) 320; Waller v. Morgan, 18 B. Mon. (Ky) 
136; Goss v. Twimer, 21 Vt. 437; Judge v. Stone, 44 
N. H. 592; Lucas v. Sullivan, 33 Mo. 389. 

57 Ashing v. Miles, 16 Ind. 329; Preston v. Walker, 
26 Id. 205. When the plaintiff has the right to open 
and close: Hangerford v. Burr, 4Cr. C. Ct. 349; 
Worshum vy. Goar, 4 Port. (Ala.) 441; Sillivant v. 
Reardon, 5 Ark. 140; Guerry v. Perryman, 9 Ga. 119; 
Jackson v. Pittsford,8 Blackf. (Ind.) 194; Shaw v. 
Barnhart, 17 Ind. 183; Viele v. Germania Ins. Co. 26 
Io. 9; Ayer v. Austin, 6 Pick. Mass. 225; Bangs v. 
Snow, 1 Mass. 181: Robinson v. Hitchcock, 8 Mete. 
(Mass.) 64; Page v. Osgood, 2 Gray (Mass.) 260; 
Thornton v. W. R. Co. 29 Miss, 143; Tappan v. Jen- 
nes, 21 N. H. 151; Den v. Demarest, 21 N.J. L. 525; 
Opdyke v. Weed, 18 Abb. Pr. (N. Y.) 2238; Young v. 
Highland. 9 Grat.(Va.)16; Pearhym State Co. v. Meyer 
8 Daly (N. Y.) 61. When the defendant has the right 
to open and close: Chicago ete. R. Co, v. Bryan, 90 
Ill. 126; Auld v. Hepburn, 1 Cr. C. Ct. 122; Sutton v. 
Manderville. Id. 187; Pearsall v. McCartney, 28 Ala. 





of the improper conduct of counsel.5* But 
where the jury is charged after argument 
exceptions may be taken after the address.5® 
The failure of the court tointerfere when 
counsel is making improper remarks and op- 
posing counsel is present and does not object, 
is not error. It has been held that objec- 
tion alone without saving exception is not 
sufficient. There are cases in which the 
necessity of saving exception is disfavored, 
and with considerable force.® 

In every particular the argument of coun- 
sel is under the control of the trial court sub- 
ject to review in the appellate courts for any 
‘abuse’ of a ‘‘sound legal discretion.’’ As 
to when there has been the so called ‘‘abuse’’ 
depends entirely on the facts and the humor 
and inclination of the judges considering the 
question; and the same state of facts might 
produce as many different and opposing opin- 
ions as there are courts to decide upon them. 
It might be well if the rule were modified to 
the extent of eliminating the ‘‘discretion,’’ 
so that appellate courts would not be heard 


“to say ‘‘the court below considered that the 


address of counsel furnished no ground for 
disturbing the verdict, nor will we say it 
did.’’6 ‘Judicial discretion,’’ more intelli- 
gently written ‘‘do as you please,’’ has al- 
ways furnished judges a consistent excuse to 
escape from the sometimes laborious appli- 
cation of principle. It would be safer for 
appellate courts to decide alleged errors of 
counsel in argument as they might think the 


110; Records ‘v. Melson, 1 Houst, (Del.) 139; Fall v. 
Simmons, 6 Ga. 265; Shank v. Flemming, 9 Ind. 189; 
Haines v. Kent, 11 Ind. 126; McLees v. Felt, 11 Ind. 
218; Patton v. Hamilton, 12 Ind. 256; Burrough v. 
Hunt, 13 Ind. 178; Zehner v. Kepler, 16 Ind. 290; 
Cross v. Pearson, 17 Ind. 613; Aurora v. Cobb, 21 Ind. 
492; Young v. Haydon, # Dana. (Ky.) 145; Wiggles- 
worth v. Atkins, 5 Cush. (Mass.) 212; Elwell v. Cham-~ 
berlain, 31 N. Y. 611; Huntington v. Conkey, 33 Barb. 
(N. Y.) 218; Hoxie v. Green, 37 How. Pr. (N. Y.) 97; 
Richards v. Nixon, 20 Pa. St. 19; Moses v. Gatewood, 
6 Rich. (S. C.) 234; Central Bank v. St. John, 17 Wis. 
157. 

58 Davis v. State, 33 Ga. 98; Wilkias v. Anderson, 
11 Pa. St. 399; St. Louis ete. R. Co. v. Mathugs, 50 
Ind. 65; Gilhooley v. State, 58 Ind. 182; Browne v. 
Swinford, 44 Wis. 282. 

59 Melvin v. Easley, 1 Jones, L. (N. C.) 386; State 
v. O’ Neal, 7 Ired. Rep. (N. C.) 251. 

60 St. Louis etc. R. R. v. Myrtle, 51 Ind. 566. 

61 Farman v. Lauman, 73 Ind. 568. But see contra, 
Yoe v. People, 49 Ill. 410. 

62 State ex rel v. Clandius, 1 Mo. App. 551; Berry v. 
State, 10 Ga. 511. 

6 State v. Kring, 1 Mo. App. 438. 











368 THE CENTRAL LAW JOURNAL. 








misconduct complained of, prejudiced and 
injured the opposite party, without regard to 
the view the trial judge entertained of the 
matter and being influenced and swayed by 
his discretion. 
Kansas City, Mo. 
W. A. ALDERSON. 





HABEAS CORPUS. 





The preamble to the habeas corpus act of 
Charles II. recites that ‘‘whereas great delays 
have been used by sheriff’s gaolers and other 
officers, to whose custody any of the King’s 
subjects have been committed for criminal or 
supposed criminal matters, in making returns 
of writs of habeas corpus to them directed by 
standing out on alias or pluries habeas corpus 
and sometimes more, and by other shifts to 
avoid their yielding obedience to.such writs 
contrary to their duty and the known laws of 
the land, whereby many of the King’s sub- 
jects have been and hereafter may be long 
detained in prison, in such cases whereby law 
they are bailable to their great charge and 
vexation, etc.’’ This act did not intro- 
duce any new principle but merely pre- 
scribed a remedy for release from unlawful 
imprisonment. Section 29 of Magna Charta 
provides that ‘‘no free person shall be taken 
or imprisoned, or shall be dispossessed of 
any free tenement of his or his liberties, or 
free customs, nor shall he be outlawed, or be 
punished in any other way ; nor will we come 
upon him, nor send him to prison, unless by 
legal decision of his equals, or by the law of 
the land.’’ 

In Macauley’s History of England, Vol. 1, 
230 it is said, ‘‘From the time of the great 
charter the substantive law restricting the 
personal liberty of Englishmen had been 
nearly the same as at present ; butit had been 
inefficacious for want of a stringent system 
of procedure. What was needed was not a 
new right, but a prompt and searching rem- 
edy ; and such remedy the habeas corpus act 
supplied. The habeas corpus acts of the sev- 
eral states appear to be based upon and to 
contain substantially the same provisions as 
that of Charles II. The common law re- 
quired a warrant of commitment to state the 
cause of detention and if no cause was stated 





therein there was no authority to detain the 
prisoner. And the cause stated must be one 
that would justify imprisonment, during the 
early years of the seventeenth century, how- 
ever subservient judges whose tenure of office 
depended on the pleasure of the crown, held 
that a warrant was valid in which a cause of 
detention was stated, and that the words per 
speciale mandatum regis therein would pre- 
clude the courts from inquiring into the cause 
of imprisonment.? The object of the habeas 
corpus act was to prevent those abuses and re- 
quire prompt action on the part of judges in all 
cases where it appeared from the petition for 
the writ that the imprisonment was unlawful. 
As men do not usually violate the law, the 
legal presumption is that every man is inno- 
cent, and this presumption continues as evi- 
dence in his favor until overcome by proof of 
guilt. This humane rule of the common law 
is in striking contrast with the severity of 
punishments formerly inflicted in nearly all 
cases, one hundred and sixty offences being 
punishable with death. The law also pre- 
sumes that every man performs all his official 
and social duties. A party therefore in ap- 
plying to a writ of habeas corpus must make 
at least a prima facie case, showing that the 
restraint is unlawful. If it appears that the 
imprisonment is under the judgment of a 
court having jurisdiction of the cause, the 
writ will be denied. And this rule will apply 
where the sentence is irregular, if itis not 
void, as it is not the province of the writ to 
correct errors in the proceedings of a court 
having jurisdiction. The remedy in such 
cases is by proceedings inerror. Butif the 
court had no authority to impose the sentence 
or if it had expired or the prisoner been par- 
doned he may be discharged on habeas corpus. 
So if the statute requires a trial to take place 
within a specified time after an indictment is 
found, as at the first or second term of court 
thereafter and the delay has not been with 
the prisoner’s consent he may be discharged 
on habeas corpus.* The 7th section of the 
act of Charles II. provides that the prisoner 
should be discharged in such cases. 

Where a party under arrest seeks to be dis- 
charged therefrom on habeas corpus, a court 


11 Black Comm. 137. 
2 Hallam Const. Hist. c. 7. 
8 Commonwealth v. Clark, 29 Penn. St. 129, 
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ordinarily will not inquire into the constitu- 
tionality of the law under which the arrest 
was made, for the reason that questions in- 
volving the interpretation of a statute should 
only be decided after a full hearing at the 
trial.t This question was before the Supreme 
Court of the United States in ex parte Parks, 
16 Am. L. R. 84. In that case, the petition- 
er was convicted of forgery in the District 
Court of the United States for Virginia, and 
was in custody under sentence of imprison- 
ment in the penitentiary for the offence. The 
court says,° ‘‘In a case like the present, when 
the prisoner is in execution upon a convic- 
tion, the writ ought not to be issued, or if is- 
sued, the prisoner should at once be remanded, 
if the court below had jurisdiction of the of- 
fence, and did no act beyond the powers con- 
ferred upon it. The court will look into the 
proceedings so far as to determine this ques- 
tion. If it finds that the court below has 
transcended its powers, it will grant the writ 
and discharge the prisoner even after judg- 
ment. But if the court had jurisdiction and 
power to convict and sentence, the writ can 
not issue to correct a mere error. The plain 
meaning of this decision is, that if a statute 
confers authority upon a court to render judg- 
ment in certain cases, and it does not trans- 
cend the power thus conferred, the judg- 
ment must be reviewed on error, and not by 
means of habeas corpus. There is reason to 
believe that this salutary rule has at times 
been disregarded, and more particularly in 
some of the inferior Federal courts. 

In bailable offences, if the person impris- 
oned offer sufficient surety, the bail must be 
accepted. The procedure in such cases is 
governed largely by local statutes and need 
not be noticed here. The authority of courts 
to review on habeas corpus the action of the 
governor of a State in granting a requisition 
for a fugitive from justice, has been ques- 
tioned, but seems to be sustained by reason, 
if not authorities. A fugitive from justice is 
one who having committed a crime flees from 
the jurisdiction in which it was committed to 
escape punishment.” The authority to grant 
the requisition depends upon the fact that the 


4 Harris in re 47 Mo. 164. 

5 Pages 88-9. 

6 Ex Parte Kearney, 7 Wheat. 88 Ex parte Wells 18 
How. 307; Ez Parte Lange 18 Wall 163. 

71 Bouvier Law Dict. 620. 





alleged fugitive has fled from the demanding 
State. If he has not, the governor has no 
power to grant the requisition. In Wilcox v. 
Nolze,® the defendant was indicted in the city 
of New York for obtaining in that city twenty- 
one piano fortes. It appeared that the pianos 
were obtained on representations made by the 
defendant in Cleveland, Ohio. It was held 
that he could not be taken to New York for 
trial, but was liable in Ohio fur whatever of- 
fence he may have committed therein. Im- 
prisonment by means of a requisition may be 
unlawful, and if so it is the duty of the courts 
upon proper application to inquire into the 
cause of detention. The history of English 
jurisprudence teaches us the necessity of such 
inquiry. In afree government no office is 
above the law, nor have the courts any right 
to close their doors against any one bringing 
himself within the rules entitling him to re- 
lief. If, therefore, the governor of a State 
should grant a requisition in case where he 
has no authority to do so, his action may be 
reviewed on habeas corpus. The court may 
also détermine the question of the prisoner’s 
identity, and whether the w-rrant is based on 
an affidavit or indictment. But if the affida- 
vit or indictment set forth a crime in the de- 
manding State the court will not look behind 
the same. Where a writ has been issued re- 
quiring the production of the body of the 
person imprisoned, the court will hear no evi- 
dence as to the validity of the imprisonment, 
unless the body is produced.1° As otherwise 
the writ would be of no effect, so an excuse 
for a failure to produce the body, the return 
must show that the person restrained of his 
liberty, was not in the custody, power, or 
possession of the defendant at the time the 
writ was served or afterwards.1! In that case 
Grove, J., said, ‘‘The general form (of re- 
turn) is that the party has not the person in 
his possession, custody or power ;’’ and a re- 
turn omitting the words ‘‘power and posses- 
sion’’ was held insufficient. While the writ 
is designed as an inquisitorial and searching 
process, extending to every species of unlaw- 
ful restraint, and should be liberally con- 


8 84 O. St. 520. 

9 People v. Brady,56 N. Y. 182; Davis case, 122 Mass. 
$24. 18 Alb. L. J. 271. 

10 Commonwealth v. Chandler, 11 Mass. 83. 

11 Rex v. Winton, 5 T. R. 89. 
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strued, yet it was not and is not intended to 
obstruct the due administration of justice, 
nor to prevent the enforcement of the laws 
and the punishment of crime. 
SamueL MAXWELL. 
Fremont, Neb. 








SURETYSHIP — MARSHAL—ATTACHMENT. 





LAMMON v. FEUSIER. 


United States Supreme Court, March 17, 1884. 


The taking by a marshal of the United States upon 
a writ of attachment on mesne process against one 
person of the goods of another, is a breach of the con- 
dition of his official bond for which h‘s sureties are 
liable. 


In error to the Circuit Court of the United 
States for the District of Nevada. 

The original action was brought in the Circuit 
Court of the United States for the District of 
Nevada, by Henry Feusier, a citizen of California, 
against George I. Lammon and three other per. 
sons, citizens of Nevada, upon a bond given by 
Lammon, the marshal of the United States for 
that district, as principal, and by the other de- 
fendants as his sureties, and conditioned that 
Lammon, “by himself and by his deputies, shall 
faithfully perform all the duties of the said office 
of marshal.”’ It was alleged in the declaration 
and found by the court (trial by jury having been 
duly waived) that Lammon, while marshal, and 
while the bond was in force, having in his hands 
a writ of attachment on mesne process against the 
property of one E. D. Feusier, levied it upon the 
goods of the plaintiff, a stranger to the writ. On 
the question of law, whether the taking of the 
plaintiff’s property upon a writ of attachment 
against another person constituted a breach of 
official duty on Lammon’s part for which his sure- 
ties were liable, the circuit judge and the district 
judge were opposed in opinion, and so certified. 
The plaintiff having died pending the suit, final 
judgment was rendered for his executors, in ac- 
cordance with the opinion of the circuit judge, 
and the defendants sued out this writ of error. 

C. J. Hillyer, for plaintiff in error; M. N. Stone, 
for defendant in error. 

Gray, J., delivered the opinion of the court: 

The bond sued on was given under section 783 
of the Revised statutes, which requires every mar- 
shal, before entering on the duties of his office, to 
give bond with sureties for the faithful perform- 
ance ef those duties by himself and his deputies; 
and this action was brought under section 784, 
which authorizes any person, injured by a breach 
of the condition of the bond, to sue thereon in his 
own name and for his sole use. The question pre- 
sented by the record is, whether the taking by the 





marshal upon a writ of attachment on mesne pro- 
cess against one person of the goods of another isa 
breach of the condition of his official bond for 
which his sureties are liable. The marshal in 
serving a writ of attachment on mesne process, 
which directs him to take the property of a par- 
ticular person, acts officially. His official duty is 
to take the property of that person and of that 
person only; and to take only such property of his 
as is subject to be attached, and not property ex- 
empt by law from attachment. A neglect to take 
the attachable property of that person, and a tak- 
ing, upon the writ. of the property of another 
person, or of property exempt from attachment, 
are equally breaches of his official duty. The 
taking of the attachable property of the person 
named in the writ is rightful; the taking of the 
property of another person is wrongful; but each, 
being done by the marshal in executing the writ 
in his hands, is an attempt to perform his official 
duty, and is an official act. A person other than 
the defendant named in the writ, whose property 
is wrongfully taken, may indeed sue the marshal, 
like any other wrong-doer, in an action of tres- 
pass, to recover damages for the wrongful taking: 
and neither the official character of the marshal 
nor the writ of attachment affords him any de- 
fence to such an action. Day v. Gullup, 2 Wall. 
97; Buck v. Colbath, 3 Ib. 334. But the remedy 
of a person whose property is wrongfully taken by 
the marshal in officially executing his writ is not 
limited to an action against him personally. His 
official bond is not made to the person in whose 
behalf the writ is issued, nor to any other indi- 
vidual, but to the government, for the indemnity 
of all persons injured by the official misconduct 
of himself or his deputies; and his bond may be 
put in suit by and for the benefit of any such per- 
son. When a marshal, upon a writ of attachment 
On mesne process, takes property of a person not 
named in the writ, the property is in his official 
custody, and under the control of the court whose 
officer he is, and whose writ he isexecuting; and, 
according to the decisions of this court, the right- 
ful owner can not maintain an action of replevin 
against him, nor recover the property specifically 
in any way, exeeptin the court from which the 
writ issued. Freeman v. Howe, 24 How. 450; 
Krippendorf v. Hyde, 110 U. 8.276. The principle 
upon which those decisions are founded is, as de- 
clared by Mr. Justice Miller in Buck v. Colbath, 
above cited, ‘‘that whenever property has been 
seized by an officer of the court, by virtue of its 
precess, the property is to be considered as in the 
custody of the court, and under its control for the 
time being; and that no other court has:a right 
to interfere with that possession, unless it be some 
court which may have a direct supervisory control 
over the court whose process has first taken pos- 
session, or some superior jurisdiction in the prem- 
ises.”’ 3 Wall. 341. Because the law had been so 
settled by this court the plaintiff in this case failed 
to maintain replevin in the courts of the State of 
Nevada against the marshal, for the very taking 
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which is the ground of the present action. Feusier 
v. Lammon, 6 Nev. 209. For these reasons the 
court is of opinion that the taking of goods. upon 
a writ of attachment, into the custody of the mar- 
shal, as the officer of the court that issues the 
writ, is, whether the goods are the property of the 
defendant in the writ or of any other person, an 
official act, and therefore, if wrongful, a breach of 
the bond given by the marshal for the faithful 
performance of the duties of his office. Upon the 
analogous question, whether the sureties upon the 
official bond of a sheriff, a coroner, or a constable 
are responsible for his taking upon a writ, direct- 
ing him to take the property of one person, the 
property of another, there has been some differ- 
ence of opinion in the courts of the several States. 
The view that the sureties are not liable in such 
a case has been maintained by decisions of the 
Supreme Courts of New York, New Jersey, North 
Carolina and Wisconsin, and perhaps receives 
some support from decisions in Alabama, Missis- 
sippi and Indiana. Ex parte Reed, 4 Hill, 572; 
People v. Schuyler, 5 Barb. 166; State v. Conover, 
4 Dutch. 224; State v. Long, 8 Ired. 415; State v. 
Brown, 11 Ib. 141; Gerber v. Ackley, 32 Wis. 233, 
and 37 Ib. 43; Governor v. Hancock, 2 Ala. 728; 
McElhaney v. Gilleland, 30 Ib. 183; Brown vy. 
Mosely, 11 Sm. & Marsh. 354; Jenkins v. Lem- 
onds, 29 Ind. 294; Carey v. State, 34 [b. 105. But 
in People v. Schuyler, 4 N. Y. 173, the judgment 
in 5 Barb. 166, was reversed, and the case of Ex 
parte Reed, 4 Hill, 572, overruled, by a majority 
of the New York Court of Appeals, with the con- 
currence of Chief Justice Bronson, who had taken 
part in deciding Reed’s case. The final decision 
in People v. Schuyler has been since treated by 
the court of appeals as settling the law upon this 
point. Mayor, etc. eof New York v. Sibberns, 3 
Abbott App. 266, and 7 Daly, 436; Cumming v. 
Brown, 43 N. Y. 514; People ex rel. Comstock v. 
Lucas, 93 Ib. 585. And the liability of-the sure- 
ties in such cases has been affirmed by a great 
preponderance of authority, including decisions 
in the highest courts of Pennsylvania, Maine, 
Massachusetts, Ohio, Virginia, Kentucky, Mis- 
souri, lowa, Nebraska, Texas, and California, and 
in the Supreme Court of the District of Columbia. 
Carmack v. Commonwealth, 5 Binn.184; Brunott 
v. McKee, 6 Watts & Serg. 513; Archer v. Noble, 
3 Greenl. 418; Harris v. Hanson, 2 Fairf. 241; 
Greenfield v. Wilson, 13 Gray, 384; Tracy v. 
Goodwin, 5 Allen, 409; State v. Jennings, 4 Ohio 
St. 418; Sangster v. Commonwealth, 17 Gratt. 124; 
Commonwealth v. Stockton, 5 T. B. Monr. 192; 
Jewell v. Mills,3 Bush, 62; State v. Moore, 19 Mo. 
369; State v. Fitzpatrick, 64 [b. 185; Charles v. 
Haskins, 11 Iowa, 329; Turner v. Killian, 12 Neb. 
580; Holliman v. Carroll, 27 Texas, 23; Van Pelt 
v. Littler, 14 Cal. 194; United States v. Hine, 3 
MacArthur, 27. In State v. Jennings, above cited, 
Chief Justice Thurman said: ‘The authorities 
seem to us quite conclusive, that a seizure of the 
goods of A under color of process against B is 
official misconduct in the officer making the 





seizure; and is a breach of the condition of his 
official bond, where that ‘is that he will faithfully 
perform the duties of his office. The reason for 
this is, that the trespass is not the act of a mere 
individual, but is perpetrated colore officii. If an 
officer under color of a ji. fa. seizes property of the 
debtor that is exempt from execution, no one, I 
imagine, would deny that he had thereby broken 
the condition cf his bond. Why should the law 
be different if, under color of the same process, 
he take the goods of a third person? If the ex- 
emption of the goods from execution in the one 
case makes their seizure official misconduct, why 
should it not have the like effect in the other? 
True, it may sometimes be more difficult to ascer- 
tain the ownership of the goods than to know 
whether a particular piece of property is exempt 
from execution; but this is not always the case, 
and if it were, it would not justify us in restrict- 
ing to litigants the indemnity afforded by the 
official bond, thus leaving the rest of the commu- 
nity with no other indemnity against official mis- 
conduct than the responsibility of the officer might 
furnish.”’ 4 Ohio St. 423. Soin Lowell v. Parker, 
10 Met. 309, 313, a constable, authorized by statute 
to serve only writs of «ttachment in which the 
damages were laid at no more than seventy dol- 
lars, took property upon a writ in which the dam- 
ages were laid at a greater sum. In aa action 
upon his official bond, it was argued for the sure- 
ties that they were no more answerable than if he 
had acted without any writ. But Chief Justice 
Shaw, in delivering the opinion of the Supreme 
Judicial Court of Massachusetts, overruling the 
objection, and giving judgment for the plaintiff, 
said: ‘*He was an officer, had authority to attach 
goods on mesne process on a suitable writ, pro- 
fessed to have such process, and thereupon took 
the plaintiff’s goods; that is, the goods of Bean; 
for whose use and benefit this action is brought, 
and who, therefore, may be called the plaintiff. 
He therefore took the goods colore officii, and 
though he had no sufficient warrant for taking 
them, yet he is responsible to third persons, be- 
cause such taking was a breach of his efficial 
duty.”’ 
Judgment affirmed. 


Notr.—‘‘It is the business of the relator,’ said 
Cowen, J., in Ex parte Reed, 4 Hill, 572, ‘‘to show 
us that the sheriff has been guilty of some default 
or misconduct in his office. All the relator 
does show is that the sheriff had been sued fora 
trespass which he attempted and failed to justify by 
virtue ofafi. fa. The act might have been a wanton 
or malicious wrong for which replevin or any other 
action would have laid against him.” And in People 
v. Schuyler, 5 Barb. 166, Parker, J., says: ‘‘they 
(the bondsmen) are not accountable for a trespass 
committed by him in taking property not directed to 
be taken by process. As to such an act, the sheriff has 
no protection from his process; and it does not change 
the character of the wrong that he committed it colore 
oficii. He stands in the same position as if he had 
acted without process.’’ In State v. Conover, 28 N. J. 
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L. 224, Chief Justice Green thus forcibly denies the 
liability of the sureties: ‘‘He (the sheriff) derived no 
authority whatever from his office or from the execu- 
tion in his hands, to seize the goods of a third party. 
He had precisely the same right as a private individual 
to seize the goods,as he had when invested with office 
and armed with legal process. The act was done outside 
of his office. He acted, it is true, colore officii, but 
not virtute officii. In the action brought by the prose- 
cutors against the sheriff for the tort, he was not sued 
as sheriff, nor was he complained of for a breach of 
official duty, He was sued simply as an individual for 
a tort committed by him in his private capacity.’’ 
And Haynes, J., in the same case, says: ‘‘He is not 
acting officially; if sued for trespass, it is in his official 
capacity; if he plead authority, and seek to justify, 
the issue tendered is to try whether he was acting in 
his private or official capacity. If determined against 
him, it is because the act was without authority, and 
extra official. Where there is no office there is no au- 
thority, and the act can not be done virtute officii. He 
is as much a trespasser as if he had no writ or were 
not an officer. He acts not by virtue of his office, but 
under color or pretence of the office; and it is of no 
consequence whether he seized the goods by mistake 
or design, he is equally a trespasser.’’ The cases cited 
by ade J., in the principal case, support these state- 
ments. 

On the other hand, in Carmack v. Commonwealth, 
5 Binney, 184, 189, the Supreme Court of Pennsyl- 
vania say, after holding the sureties liable: ‘‘There is 
great reason for such security. Persons with small 
property are frequently elected sheriffs; nay, the 
smallness of their property is apt to excite compassion 
and thus promote their electiou. Add to this that the 
canvass is expensive, so that they frequently come to 
the office with little or no estate. The sheriff bas 
great powers, and the public good requires that he 
should not be resisted in the execution of his office. 
What could the plaintiff doin the present instance? The 
law armed the sheriff with the authority of seizing 
their property, and deprived them of the right of 
taking it out of his hands, even by legal process, 
under such circumstances, nothing can be more 
reasonable than that the plaintiff should have security 
for redress. Take away that security and you lay the 
foundation for resistance of the sheriff and disturb- 
ance of the public peace.’’ It so happens that the 
statutes of Pennsylvania did not permit any replevin 
from sheriff of goods wrongfully attached, whereas at 
common law such right did exist. Ratione ces- 
sante lex cessat. ‘‘If the principle of law be as we 
have assumed it to be,’’ said the court in Common- 
wealth v. Davy, 5 T. B. Monroe, 192, ‘‘and as it has 
been repeatedly adjudged to be, it follows conclusively, 
we apprehend, under the statute of this country, that 
for any illegal abuse of the powers of law, the person 
injured, whether party to the process or a stranger, is 
at liberty to sue the sheriff, and may sustain an action 
upon the bond against him and his sureties. The con- 
dition of the bond is sufficiently comprehensive to 
embrace every official duty of the sheriff.” ‘‘The 
bond,’’ say the Supreme Court of California in Van 
Pelt v. Littler, 14 Cal. 194, 196, “‘is a contract by which 
the officer and his sureties in effect, covenant and 
agree, not only that the officer will faithfully perform 
the duties enjoined by law, but that he will not, by 
virtue or under color of his office, commit any illegal 
or improper act.’’ In the other cases, the large 
majority of which are cited in the principal case, there 
are no dicta commanding special attention.—[Ep. 
CENT. L. J. 





MUTUAL BENEFIT ASSOCIATIONS—GOOD 
STANDING—FAILURE TO PAY ASSESS- 
MENTS. 





McMURRY v. SUPREME LODGE, KNIGHTS 
OF HONOR. 





United States Circuit Court, M. D. Tennessee. 


1. ‘‘Good standing,’’ within the meaning of the 
laws of the order of the Knights of Honor, implies a 
full and fair compliance with those laws, in the pay- 
ment of assessments and dues. 

2. A member who is largely in arrears for assess- 
ments and dues is not ‘‘in good standing’’ within the 
meaning of his benefit certificate, and if he dies when 
so in arrears, his beneficiary is not entitled to the pay- 
ment of the benefit. 


Colyar, Marks & Childress, for plaintiff; James 
O. Pierce, for defendant. 

The case was heard April 24, 1884, before the 
circuit judge, without a jury, upon an agreed 
statement of facts. 

The plaintiff brought suit against the defendant 
as “ta beneficiary organization upon the mutual 
assessment plan,’’ upon a benefit certificate issued 
July 5th, 1878, to Charles S. McMurry, providing 
for the payment ef two thousand dollars, ‘‘as a 
benefit, upon due notice of his death and the sur- 
render of this certificate, to such person or persons 
as he may, by will or entry on the record book of 
this lodge, or on the face of this certificate, direct 
the same to be paid, provided he is in good stand- 
ing when he dies.’”’ The plaintiff was named as 
the beneficiary on the face of the certificate. 

McMurry paid regularly his assessments, of one 
dollar each, until February 23, 1881, when he 
ceased paying. After this, Guthrie Lodge, No. 
1054, of which he was a member, paid four assess- 
ments for him, voluntarily, to the Supreme Lodge 
of the’Order. He did not reimburse Guthrie 
Lodge for these payments, and its officers there- 
upon dropped his name from their rolls, and re- 
ported him as ‘“‘suspended ;”’ but the lodge did not 
suspend him by any vote which was recorded on 
its minutes. Prior to September 15, 1881, four 
other assessments had been called, and were for- 
warded by Guthrie Lodge to the Supreme Lodge 
on none of which had any payments been made 
by McMurry. The thirty days time allowed to 
members by the law of the order, for the payment 
of these assessments, had fully expired before 
MeMurry died, which was on October 11, 1881. 
He had not paid dues to his lodge since January 
1, 1881. 

The laws of the order, in force in 1878 and’ in 
1881 contained these provisions: 

‘‘Art. VII, sec. 1. Each member of this lodge 
shall pay as dues, to commence with the date of 
receiving the degree of manhood, such sum as 
shall be prescribed in the by-laws, not less than 
twenty-five cents per month, which shall be due 
and payable quarterly in advance, on the last 


meeting night in March, June, September and 
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December, and a brother is in good standing until 
the dues so paid are consumed. 

Sec. 2. Any member who may become in ar- 
rears for dues or fines to this lodge,shall not be en- 
titled to vote, hold office, nor shall he be entitled 
to benefits; and when six months in arrears for 
dues or fines, or when he fails to comply with sec. 
3 of law xv, he shall be suspended from the 
lodge.” 

‘Law xv, section 3. Each member shall pay 
the amount due on the notice of the reporter of 
his lodge, within thirty days from the date of such 
notice, and any member failing to pay such as- 
sessment within thirty days shall be suspended 
from his lodge.”’ 

Other regulations provided that only members 
‘sin good standing” could become representatives 
in the superior lodges of the order, or be allowed 
to receive sick benefits, or have the privilege of a 
withdrawal card for six months. It was also re- 
quired that the notice of the death of a member, 
for the payment of a benefit thereupon, should 
certify ‘‘that he was in good standing.”’ 

In 1879 the following decision, made by the Su- 
preme Dictator as executive head of the order, in 
answer toa question propounded, had been ap- 
proved by the Supreme Lodge, the highest legis- 
lative body of of the order. 

“Q. 20. Ifa member fails to pay an assessment 
within the thirty days allowed by the constitution, 
and dies between the expiration of the thirty days 
and the next meeting of the lodge, would his fam- 
ily or heirs be entitled to the death benefit? 

Ans. Yes. A member must be suspended in 
order to forfeit his death benefit, and he can not 
be suspended after his decease.” 

The charter of the defendant empowered it to 
pay, from its Widows’ and Orphans’ Benefit fund, 
‘‘on satisfactory evidence of the death of a mem- 
ber of the corporation, who has complied with its 
lawful requirements a sum not exceeding five 
thousand dollars,” ‘‘to his family, or as he may 
direct.” 

BAXTER, C. J., delivered the opinion of the 
court. 

1. The rights of the plaintiff are to be deter- 
mined in accordance with the rules established by 
the constitution and laws of the order. 

2. Decision No. 20, made by the Supreme 
Dictator in 1879, that a member must be suspen- 
ed in order to forfeit his death benefit, applied to 
a case where a member died after the expiration 
of 30 days from the call of the assessment, and 
before the next meeting of his lodge, and does 
not apply to the present case. 

3. The laws and rules of the order, in force in 
1881, did not declare that a member was always 
in good stsnding until he had been legally sus- 
pended by a valid act of his lodge; and the failure 
of Guthrie Lodge No. 1054 to legally suspend Mc- 
Murry is not conclusive of this case. 

4. McMurry having been at the time of his 
death in arrears for nine months dues to his lodge, 
and in arrears for eight assessments tothe W. & 





O. B. Fund, the time for the collection of which 
had fully expired, was by reason of these facts 
not in good standing, within the meaning of the 
Benefit Certificate sued on, and the plaintiff there- 
fore can not recover. 

5. Payment of the assessment by the members 
is essential to the successful operation of the 
Widows’ and Orphans’ Benefit Fund of the order 
as the plan of the same is exhibited in the consti- 
tution aud laws of the order. 


NOTE.—1. Where the contract, as expounded in 
the laws of the order, makes the payment of the as- 
sessments essential to the right of the beneficiary, to 
share inthe W. & O. B. Fund, this condition will be 
enforced by the courts. In Benevolent Soc. v. Bald- 
win, 86 Ill. 479, the by-law, in force when Baldwin 
became a member, provided that any member failing 
to pay his assessment within ten days after notice 
thereof should * ‘forfeit his membership in the society 
and all benefits therefrom;’’ and Baldwin having 
neglected to pay three assessments, was held to have 
lost his membership; so his beneficiary had no claim. 
In Madeira v. Mutual Ben. Soc., 16 Fed. Rep. 749, 
the by-law provided that any member failing to pay 
within thirty days after the publication of notice of 
an assessment should ‘‘forfeit his membership.’’ The 
court held that by Madeira’s failure for several months 
to pay an assessment, the forfeiture was complete be- 


‘fore his death; and said, ‘‘stringent as are the rules 


in ordinary life policies, they should be more rigidly 
applied in mutual associations. If, under the latter, 
parties do not meet their obligations, whereby losses 
may be paid, why should not forfeiture of their inter- 
ests be upheld?’’ So, in Zeigler v. Mutual Aid & 
Ben. Asso., 1 McGloin, (La.) 284, where the condi- 
tion was that the insured should renew his deposit 
within thirty days of ‘‘written notice deposited in the 
post office,’’ and proof was made that notices were so 
deposited, the condition was enforced, and judgment 
was rendered for the association. In Dolan v. Court 
Good Samaritan, 129 Mass. 437, which was a suit to 
recover sick benefits, a by-law was enforced that the 
member must send in a surgeon’s certificate for every 
week of sickness. Under the older American system 
of life insurance, where the policy itself provided 
that on a failure to pay an annual premium, the policy 
should ‘‘cease and determine,’’ this provision was 
literally enforced. Equitable Life Assurance Soc. v. 
McLennan, (Tenn.) 4 Cent. L. J. 150. 

But there should be satisfaetory proof in such cases, 
of the default of the member, or of his loss of good 
standing, in order that the condition be enforced by 
the court. Mills v. Rebstock, 29 Minn. 380; Gellatly 
v. Mutual Ben. Soc., 27 Mian. 215; Bates v. Mut. Ben. 
Soc., (Mich.) 17 West Ins. Rev.77. The default of 
the member may be waived by the issuance of a cer- 
tificate that he is in good standing, and the levying 
of later assessments upon him. Roswell v. Equitable 
Aid Union, 12 Fed. Rep. 840; Aid Asso. v. Riddle, 16 
C. L. J. 407. Also by the receipt of assessments from 
the member, with knowledge of the default; Masonic 
Mutual Life Co. v. Gibson, 52 Ga. 640; Edmann v. 
Sons of Hermann, 44 Wis. 376; or by payment to the 
subordinate lodge, where it is the agent for such pur- 
poses of the superior lodge, Schnuck v. Gegenseiteger 
Ford, 44 Wis. 369; or by the payment of it by the sub- 
ordinate lodge for or in behalf of the member, Schen 
v. Grand Lodge of I. O. Foresters, 17 Fed. Rep. 214. 
But acustom of sometimes waiving a forfeiture in 
other cases of non-payment will not enlarge the rights 
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of the beneficiary, or bind the society; Mason’s Benev. 
Soc. v. Baldwin, 86 III. 479. 

2. The contract made by the parties will not be en- 
larged by the courts. In Eggleston v. Mutual Life 
Asso., 18 Fed. Rep. 14, where the policy provided 
that the only action maintainable should be to compel 
the levy of an assessment, the circuit judge sustained 
the condition, on the ground that ‘‘the policy here 
does not fix upon the company an absolute liability to 
pay any particular sum, but only a liability to pay the 
proceeds of a particular assessment, to be levied ina 
particular way.’’ So in Curtis v. Mutual Benefit Life 
Co., 48 Conn. 98, the provision in the contract that 
the company should make an assessment and pay over 
the proceeds, was sustained in like manner, and a 
suit for money, in advance of the levy of such assess- 
ment, was denied. Soas to the right of assignment of 
a certificate a condition was sustained that the certifi- 
cate could be assigned ‘‘only by and with the consent 
of the association endorsed thereon;’’ National Mu- 
tual Aid Asso. v. Lupold, (Penn.) 12 Ins. Law J. 105, 
15 Chi. Legal News, 278. ; 

8. The by-laws and rules of any of these mutual 
benefit societies are a law unto the members. Red 
Men v. Schmidt, 57 Md. 98: Knights Golden Rule v. 
Ainsworth, (Ala.)17C. L. J. 413; Aid Asso. v. Lupold, 
12 Ins. L. Jour. 105; 15 Chicago Leg. News, 278; Toram 
v. Benev. Asso., 4 Pa. St. 519; Beneficial Society v. 
MeVey, 92 Pa. St. 510; Robinson v. Yates City Lodge, 
8&6 Ill. 598. (So as to board of brokers; White v. 
Brownell, 2 Daly (N. Y.) 329. So as to the ‘‘shakers;”’ 
Grosvenor v. United Society Believers, 118 Mass. 78.) 
‘*These are private beneficial institutions, operating 
on the members only, who for reasons of policy and 
convenience affecting their welfare and perhaps exist- 
ence, adopt laws for their government, to be admin- 
istered by themselves, to which every person who 
joins them assents. They require the surrender of no 
right that a man may not waive, and are obligatory on 
him only so long as he choceses to recognize their au- 
thority.’’ Red Men v. Schmidt, 57 Md. 98, (at p. 
106.) In Worely v. Masonic Aid Association, the court 
refused to give an administrator a judgment ona B. 
C. because such a contract ‘‘would have been repug- 
nant to the whole purpose, scope and design of the 
association, as provided in the very law of its exist- 
ence.’? 3 McCrary, 53; 10 Fed. Rep. 227. The mem- 
bers of a mutual life insurance company are conclu- 
sively presumed to have knowledge of the rules 
established by its charter, constitution and by-laws. 
Walsh v. tua Life Insurance Company, 30 Iowa, 145. 
Mr. May says, as to all mutual insurance companies, 
**When a party takes out a policy, and the contract is 
complete, he becomes a member, and is bound by its 
rules and the provisions of the charter, which he is 
presumed to know.’’ May on Insurance, sec. 552. 
Mr. Bliss says, *‘every person insured in a mutual 
company thereby becomes a member of the company, 
and is bound to know its rules, and is bound by them, 
thvugh they are not recited in the policy.’’ Bliss on 
Life Insurance, sec. 463. In Knights of the Golden 
Rule v. Ainsworth, 17C. L. J. 413, the Supreme Court 
of Alabama adopts the rule stated by these authors, 
in these words: ‘‘The members of such companies are 
presumed to know the charter and by laws, and to 
contract in reference to them, though they may not be 
recited or referred to in the contract.’’ 








EVIDENCE—JUDICIAL NOTICE—JUROR— 
QUALIFICATION — ALIENAGE — TESTI- 
MONY AS TO REPUTATION—CROSS-EX- 
AMINATION—CONTRADICTION OF WIT- 
NESS — INSTRUMENTS IN EVIDENCE— 
MALICE DEFINED. 





McDONEL v. STATE. 





Supreme Court of Indiana. 


1. The court can not take judicial notice that the 
prosection has weapons in its possession which accused 
is entitled to inspect; his motion must be sustained by 
affidavits setting forth such possession. 


2. One who has declared his intention to become a 
citizen of the United States, is not an alien within the 
statutes disqualifying aliens to do jury duty. 


3. A witness who has testified as to the good repu- 
tation of the accused, can be cross-examined to ascer- 
tain whether he has heard certain rumors that the 
accused had committed other specific crimes. 

4. Where a homicide is sought to be proved by cir- 
cumstantial evidence, each circumstance becomes so 
material, that the denial by the accused of his con- 
nection with any one of them may be contradicted. 


5. All instruments by which an offence is alleged to 
have been committed may be inspected by the jury. 


6. An instruction that ‘‘malice denotes an action 
flowing from any wicked and corrupt motive; a thing 
done with a wicked mind and attended with such cir- 
cumstances as plainly indicate a heart regardless of 
social duty, and fully bent on mischief,” is sufficiently 
favorable to the accused. 


Appeal from the Criminal Court of Allen county, 
Hon. SAMUEL M. HENCH, Judge. 

S. E. Sinclair, Henry Colerick and W. S. Oppen- 
heim, for appellant; F. T. Hord, Attorney-Gen- 
eral, W. G. Colerick, and C. M. Dawson, Prosecut- 
ing Attorney, for the State. 

HAMMOND, J., delivered the opinion of the 
court: i 

Indictment charging the appellant with murder 
in the first degree. A trial by jury resulted in 
conviction, fixing the death penalty as the punish- 
ment. Over appellant’s motion for a new trial, 
and exception to the ruling, judgment was pro- 
nounced upon the verdict. The record properly 
presents many questions as to the rulings of the 
trial court, but regarding all others as waived, we 
will consider such only as appellant’s counsel 
have discussed in this court. 

1. The indictment was returned April 7, 1883, 
and the trial began on the 7th of the following 
month. Three days after the return of the indict- 
ment, the appellant moved the court in writing for 
an order to require the prosecuting attorney to pro- 
duce in open court for the inspection and examina- 
tion of appellant’s counsel, certain named articles 
alleged in the motivn to be in the possession of 
the prosecuting attorney, and to have been intro- 
duced in evidence by the State at the examination 
before the justice of the peace; and asking upon 
the production of the same, that they should be 
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placed in the custody of an officer of the court, for 
the inspection of either party in the presence of 
such officer. The motion was overruled. The 
ruling was correct. No affidavit accompanied the 
motion. The court could not take judicial 
notice that the articles referred to were in the cus- 
tody of the State’s attorney, nor that they had 
been introduced in evidence before the justice at 
the preliminary examination, nor that their pro- 
duction for the inspection of appellant’s counsel 
was necessary or material for his defense. Anal- 
ogous motions in civil cases are expressly required 
by statute to be supported by affidavit. Section 
480, R. S. 1881. Good practice in all cases requires 
that, where a motion is founded upon matters not 
within the judicial knowledge of the court, there 
should be an affidavit as to the existence of the 
facts upon which it is based, showing their mate- 
riality, and the necessity of invoking the aid of 
the court with reference thereto. 

2. In empanelling the jury to try the case, one 
Henry Bushing was called asajuror. He stated 
under oath as to his competency, that he was a 
voter, and a freeholder and householder in the 
city of Ft. Wayne; that he had not formed or ex- 
pressed any opinion as to the guilt or innocence of 
the accused; that he was born in Germany, was 
thirty-three years of age; that his parents livedin 
Germany; that he had resided in the United 
States and in the State seventeen years; that he 
had at the clerk’s office in the court house in Fort 
Wayne, six years after coming to this country, 
taken out his first, but had never taken out his 
second naturalization papers, and that he had been 
voting for the past ten years. The appellant ob- 
jected to the juror on the ground that he was an 
alien, but his objection was overruled by the court, 
and to this ruling he excepted. On his peremptory 
challenge, Bushing was then excused from the 
jury, and another man called and accepted in his 
place. The peremptory challenge which excused 
Bushing was the thirteenth and last peremptory 
challenge exercised by the appellant. 

It is claimed that the challenge for cause should 
have been allowed, and that its refusal by the 
court, was error for which appellant was entitled 
to a new trial. 

Section 1793, Revised Statutes 1881, provides 
that: ‘the following, and no other, shall be good 
causes for challenge to any person called as a 
juror in any criminal trial . . ° bd 

Ninth. That he is an alien. 

The evidence of Bushing on his voire dire showed 
that although he was not a citizen of the United 
States, he was a citizen and a voter of this State, 
under section 2, of article 2, (section 84, R. 8S. 
1881), of our State constitution. One may be a 
citizen of the State, and yet not a citizen of the 
United States. Thomassen v. State, 15 Ind. 449; 
Cory v. Carter, 48 Ind. 327; McCarthy v. Froelke, 
63 Ind. 507; In re Carl Wehltz, 16 Wis. 468. 

It is proper, therefore, to consider whether the 
ninth cause for challenge of a person called asa 
person in section 1793, supra, relates to one who 





is not a citizen of the United States, or merely to 
one who is not a citizen of this State. It must be 
conceded that the word alien almost uniformly ap- 
plies to one born beyond the jurisdiction of the 
United States and not naturalized conformably to 
the laws of the United States. It is not improb- 
able, however, that the general use of the word 
obtains from the fact that in most of the States of 
the Union, persons who are not citizens of the 
United States are not admitted to State citizen- 
ship. In this State, however, a declaration of in- 
tention to become a citizen of the United States, 
with the requisite residence in this State, not only 
confers upon the male persons of foreign birth 
the elective franchise, but renders them eligible 
to any office in the State except governor, lieu- 
tenant-governor, senator and representative in 
the legislature. Sections 103 and 133 Revised Stat- 
utes, 1881, McCarthy v. Froelke, supra. Mr. 
Proffatt in his treatise on Trial by Jury, sec. 116, 
says: “It is necessary that a juror should be a 
citizen of the State, a qualified elector, and that 
he has not forfeited any of his political rights by 
a conviction for crime. Alienage, therefore, is 
good ground for the exclusion of a person from a 
jury.”’ The word alienage seems to be used by 
the author with reference to one who is not a cit- 
izen of the State. By section 1386 Revised Stat- 
utes, 1881, the jury commissioners in selecting 
jurors, are directed to take their names from those 
on the tax duplicate who are legal voters and cit- 
izens of the United States;** and they shall not 
select the name of any person who is not a voter 
of the county or who is not either a 
freeholder or householder of the county.” 
The wording of the section warrants the 
constructions that the part relating to citi- 
zens of the United States is simply directory, 
while that respecting legal voters and household- 
ers or freeholders is mandatory. Sec. 1393, Re- 
vised Statutes, 1881, defining the qualifications of 
a juror is as follows: ‘To be qualified as a juror, 
a person must be a resident voter of the county 
and a freeholder or householder.”’ It will be seen 
that the definition does not require the juror to be 
a citizen of the United States. We are of the 
opinion that the ninth cause of challenge in sec. 
1793, supra, has reference to the qualification of 
a juror as defined in sec. 1393, supra; or in other 
words, that the term alien as used in the statute 
relates to one who is not a citizen nor a voter of 
the State. This construction isin harmony with 
the spirit and policy of our Constitution and laws 
respecting citizens of the State of foreign birth, 
who may not be citizens of the United States. 
For it would seem incompatible with the spirit of 
our laws to exclude one from the jury box who 
was eligible to act as jury commissioner jn select- 
ing jurors; or as sheriff in empanelling a jury; or 
as judge to preside at the trial. The construction 
we give the statute, avoids this inconsistency, and 
we think should be adopted. We must, therefore, 
hold that there was no error in refusing the ap- 
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pellant’s challenge to Bushing on the ground of 
alienage. 
' 8. There was evidence at the trial tending to 
show that the motive for the homicide was to ob- 
tain money belonging to the deceased. Louise 
Cavalier, a witness for the appellant, testified that 
at the time of the the commission of the crime, 
she was acquainted with his general reputation 
for humanity and honesty in the neighborhood 
where he resided, and that such reputation was 
good. She was cross-examined by counsel for the 
State, and asked a series of questions as to wheth- 
er she had heard certain rumors, specifically 
named, which, had she admitted hearing them, 
would have materially weakened the force of her 
evidence in chief as to appellani’s reputation. To 
each of the questions thus asked her on cross-ex- 
amitation, the court sustained the appellant’s ob- 
jection; but he complained and objected to the 
persistence of the counsel for the State in asking 
what he claims were improper questions. It is 
urged that the course of counsel for the State in 
this respect, prejudiced the rights of the accused 
by making on the minds of the jury the impres- 
sion that he had been guilty of the offenses about 
the rumors of which the questions were asked. 
Had the questions, numerous as they were, been 
irrelevant, we are not prepared to say that the 
conduct of the State’s counsel would noi be open 
to criticism. But we are clearly of the opinion 
that the questions asked tho witness on cross- 
examination were proper, and that the court erred 
against the State in sustaining appellant’s objec- 
tion thereto. The questions were releva nt, not to 
prove that the appellant had been guilty of the 
offenses referred to in the questions, but to elicit 
testimony which might affect the credibility of 
witness’ evidence in chief as to the appellant’s 
reputation for humanity and honesty. One’s 
reputation consists in the general estimation in 
which he is held by his neighbors. This is to be 
ascertained from what they generally say of him. 
When a witness testifies that such reputation is 
good with respect to some quality or disposition, 
it is competent to show by his cross-examination 
that he has heard reports at variance with the 
reputation he has given the party. And if his ad- 
missions of hearing such adverse rumors go to the 
extent of showing that they were general in the 
neighborhood where the party resided, the effect 
of the witness’ testimony in chief would be de- 
stroyed. Wili’s Cir. Evi. 165-6; Olive v. Pate, 43 
Ind. 132, cited by appellant’s counsel, is not in 
conflict with this view. There the questions asked 
the witnesses on cross-examination were as to 
what they had heard the neighbors say as to the 
honesty of a party whose reputation for truth and 
veracity they testified were goed. The questions 
asked on cross-examination in that case were 
properly held to be impertinent to the matter tes- 
tified to by the witnesses in their examination in 


chief. 
4. The State introduced as a witness one Arthur 
Dodge. He testified that he went to the jail, 





where the appellant was confined, with a certain 
gun and pawn-ticket, and asked the appellant in 
the presence of one Erastus Shuman if he knew 
the gun, and if he had signed the ticket, and that 
the appellant denied knowing the gun, and also 
denied signing the ticket. Witness testified that 
he then asked Shuman in appellant’s presence, if 
appellant signed that ticket; that Shuman replied 
that he did, and that appellant then said that he 
did not sign it, and also said that he had never 
seen the gun or the ticket. The gun was identi- 
fied by other witnesses as having been the property 
of the deceased at the time of the homicide which 
occurred on March 23,1883. Shuman testified that 
he was a pawnbroker in Ft. Wayne, that on March 
28, 1883, which was before the discovery of the 
crime, the appellant brought this gun to the wit- 
ness’ place of business and pawned it to him for 
ten dollars, signing two pawn tickets, one of which 
the witness retained, giving the other to the ap- 
pellant. Other evidence showed that the pawn- 
ticket, which Shuman identified as the one he 
gave appellant, was found concealed at a place 
where the appellant had been seen to go. The 
conversation at the jail about a pawn-ticket related 
to the one given by Shuman tothe appellant. It 
is earnestly insisted that the conversation testified 
to by Dodge was improperly admitted. We are of 
a contrary opinion. Ifthe jury believed from the 
evidence that the gun belonged to the deceased, 
and that it was pawned by the appellant as Shu- 
man testified, the appellant’s denial of ever having 
seen the gun, or of having signed the pawn-ticket, 
was u circumstance proper for the jury to consider 
with other circumstances in determining his guilt. 
Where one charged with a crime denies, or gives 
a false account of a circumstance or suspicious 
fact, tending to connect him with the offence, 
such denial may be regarded as a criminal cir- 
cumstance proper to go to the jury. Wharton’s 
Crim. Ev., sec. 761. There was no error in admit- 
ting the testimony objected to. 

5. The evidence showed quite conclusively that 
the mortal wound was inflicted with a hatchet, 
identified by the evidence as found in the cabin 
where the body of the deceased was discovered 
sevcral days after his death, After it was thus 
identified at the trial, one of the counsel for the 
State said; ‘We desire that the jury inspect this 
hatchet, at the same time, placing it in the hands 
of one of the jurors. It was immediatley taken 
from the juror by order of the court. The con- 
duct of counsel for the State in this matter was 
objected to by appellants counsel. Thereupon 
the court said to the jury; “Ido not think that 
these articles can be given to the jury. The fact 
that the juror had placed in his hand what was 
alleged to be the hatchet with which the fatal 
blow was given. You gentlemen of the jury will 
not consider that in evidence, or any part of the 
evidence; and you are not to take into consider- 
ation the marks, if any, that you saw upon it, nor 
consider that as evidence when you retire to 


, make up your verdict in this case, and you must 
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not speak of it, or refer to it in the jury room as 
it is not evidence.”’ 

Had the conductof counsel, in handing the 
hatchet to the juror been as flagrant a breach of 
propriety asit is claimed to have been, we would 
still, in view of the court’s prompt and broad ad- 
monition to the jury, think such conduct was ren- 
dered harmlessin its effect. Jurors are presumed 
to be men of conscience and intelligence, honestly 
striving to do impartial justice. Where in the 
course of a trial, there occurs an irregularity, such 
as that under consideration is claimed to have been 
but is promptly and fully disapproved by the court 
in an instruction to the jury, it can not be pre- 
sumed that the jury will disregard the court’s 
caution, and allow the misconduct to bias their 
minds. Our opinion is, however, that the State 
had a right to have the hatchet inspected by the 
jury. It is well settled that all instruments by 
which an offense is alleged to have been commit- 
ted may be inspected by the jury. All clothing 
of the parties concerned and all materials in any 
way forming part of the res gestae from which in- 
ference of guilt or innocence may be drawn are 
proper to be produced at the trial forthe inspec- 
tion of the jury. Commonwealth vy. Brown, 121 
Mass. 69; People v. Ganzals, 35 N. Y. 49; Gard- 
ner vy. People, 6 Parker, 155; State v. Mordecai, 
68 N. C. 207; State v. Graham, 74N. C. 646. 
There was no error respecting the inspection of 
the hatchet by the jury of which the appellant 
can complain. 

6. The appellant’s counsel insist that the 
seventeenth instruction given by the court on its 
own motion does not state the law correctly upon 
the subject of malice. The instruciion is as fol- 
lows: 

17. Malice within the meaning of the law, 
includes not only hatred and revenge, but every 
other unlawful and unjustifiable act. Malice is 
not confined to ill will towards an individual but 
it is intended to denote an action flowing from 
any wicked and corrupt motive; a thing done with 
a4 wicked mind, and attended with sush circum- 
stances as plainly indicate a heart regardless of 
social duty and fully bent en mischief.” 

The fault of the above charge if any was rather 
in favor of the appellant. Its definition of malice 
seems to exclude its existence unless there be 
hatred and revenge connected with the doing of 
every unlawful and unjustifiable act. It is not 
open to the objection urged by the appellant’s 
counsel that it informed the jury that the doing 
of an unlawful or unjustifiable act would of itself 
denote malice. The instructions taken altogether 
were quite as favorable to the appellant as he 
could have expected. 

7. Finally, it is urged that the verdict of the 
jury is not sustained by the evidence. We have 
examined the evidence carefully. It is circum- 
stantial, but the circumstances are so clearly 
proved and point so conclusively to the guilt of 
the appellant, that there appears to be no ground 
for reasonable doubt. We think that the jury in 








finding the appellant guilty as charged in the in- 
dictment reached a correct conclusion. 

We have thus, deeply impressed with the im- 
portance and magnitude of the case, involving as 
it does, the life of a human being, given each 
question presented our best consideration. Our 
acknowledgments are due to counsel, both for the 
appellant and for the State, for their able briefs 
and oral arguments which have been of great as- 
sistance in our labor. 

The record does not disclose any error preju- 
dicial to the legal rights of the appellant. 

Judgment affirmed. 
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1, ACTION—ASSIGNMENT—JUDGMENT NOT A CON- 

TRACT. 

A judgment is not a ‘‘contract, express or implied, 
for the payment of money,’’ within the statute 
requiring actions on contracts to be brought in the 
name of the party really interested, and an as- 
signed judgment may be sued for in the name of the 
original plaintiff, or his personal representative. 
Woolk v. Eberlin, 8. C. Ala; 8 Ala. L. J. 1. 


2. ADMISSION AS TO WHAT ABSENT WITNESS WOULD 

TESTIFY—RELEVANCY—COMPETENCY. 

An admission, made for the purpose of preventing a 
continuance, that an absent witness would, if 
present, testify as set forth inthe affidavit sub- 
mitted, is not an admission of his competency,nor 
of the relevancy of the facts as evidence; nor is it 
admissible, for any purpose, on another trial. 
Ryan v. Beard, 8. €. Ala. 


8. ASSIGNMENT—BY PARTNERSHIP—WHAT PASSES. 
An assignment by a firm of all the merchandise, etc., 
**belonging to us now in or about the store * * 
any and all warehouses, etc., * * * * includ- 
ing all properties of all kinds now owned by us,” 
passes all the property owned by the partners in- 
dividually. Coffin v. Douglass, 8. C. Tex. Gal- 
veston Term, 1884; 3 Tex. L. Rev. 266. 


4. ASSIGNMENT—NEW PROMISE TO ASSIGNOR. 

A new promise to an assignor of a judgment extin- 
guished by a discharge in bankruptcy, enures to 
the benefit of an assignee. Woolfe v. Eberlin, 8. 
C. Ala., 3 Ala. L. J. 1. 








378 


THE CENTRAL LAW JOURNAL. 








5. BAILMENT—RESPONSIBILITY FOR INEVITABLE 

ACCIDENT. 

An undertaking by a bailee to return the property 
bailed ‘‘inas good order (reasonable wear and 
tear excepted) as it was when received, binds 
him absolurely to return it; its destruction by 
a storm, wholly without his fault, does not ex- 
cuse him. Harvey v. Murray, 8. J. C. Mass.; 7 
Mass. L. Rep. May 1. 1884. 


6. BANKRUPTCY—DEBT—NEW PROMISE. 

When a subsequent promise is made to pay a debt 
which has been extinguished by a discharge in 
bankruptcy, the creditor may sue directly on the 
new promise, or at his election, on the original 
det, and reply the new promise to a plea setting 
up the discharge in bankruptcy; and this he may 
do where, as here, the original debt was reduced 
to judgment. Woolfe v. Eberlin, 8.C. Ala.;-3 
Ala. L. J. 1. 


7. BILLS AND NOTES—CONSIDERATION—FAILURE— 

DOwWER—DIVORCE. 

A note given in consideration for a wife’s release of 
her inchoate right of dowererin her husband’s 
land does not become void as for a failure of con- 
sideration, upon her husband obtaining a divorce 
from her for adultery, and her consequent loss of 
dower. Nichols v. Nichols, 8. J. C. Mass.; 7 
Mass. L. Rep. May 1, 1884. 


8. COMMON CARRIER—GOODS NOT DELIVERED— 

Loss BY FIRE. 

A railway company is nota common carrier as to 
goods deposited near its station for transporta- 
tion, but not delivered to it; and, therefore, 
is not liable for its loss by fire. Brown v. Atlantic 
etc. R. Co., 8. C. So. Car.; 17 Rep. 569. 


9. COMMON CARRIER—PASSENGERS—POWERS OF 

PASSAGE MASTER. 

A baggage master may bind his employer by an 
agfeement to forward the baggage of a passenger, 
over another road, uponits arrival at the end of 
the employers’ roal. Jsaacson v.N. Y. Cent. & 
H.R. R. R. Co., N. Y. Ct. App. Feb. 1884; 17 
Rep. 566. 


10. CONSTITUTIONAL LAW—REGULATION OF INTER- 

STaTE COMMERCE, 

A statute levying a tax upon persons selling liquors 
made in foreign States is not in conflict with the 
power of Congress to regulate commerce between 
the States. People v. Walling, 8. C. Mich. April 
9, 1884; 16 Chic. L. N. 268. 


11. CONTEMPT—POWER OF COURT TO REVOKE ITS 

ORDERS. 

An order committing a defendant for contempt, in 
refusing to pay a sum of money, is civil, and not 
criminal, in its nature, and the court which com- 
mitted him is at liberty to release him again in case 
he shows himself unable to comply with the re- 
quirements of the court. Hendryz v. Fitzpatrick, 
U. 8. C. C. D. Mass. April 2, 1884; 19 Fed. Rep. 
860. 


12. CONTRACT—IMPLIED FROM ACCEPTANCE OF 

LEGacy. 

Where the duty of support of a third person is 
charged upon a legatee, a personal obligation 
arises from the acceptance of the legacy which 
such third person can enforce in his own name 
against such legatee. Porter v. Jackson, 8. C. 
Ind. April 25, 1884. 


18. CONTRACT—VOID aS AGAINST PUBLIC POLicy. 
An agreement to pay one a fee for recommending 
the promisor as contractor to one who had soli- 





cited the promisee’s services in procuring him a 
good contractor is void as against public policy, a 
fraud uponthe third person, and promotive of 
dishonesty. Holcomb v. Weaver, S. J. C. Mass. 
7 Mass. L. Rep. May 1. 1884. 


14. CONVERSION—SALE—TITLE — ADMINISTRATION. 
When a testator directs his lands to be sold, on the 
second marriage of his widow, and the proceeds of 
sale to be equally divided between her and his 
children, the land is thereby converted into per- 
sonalty,the title does not vest in the children, and 
an administration is necessary. Watson v. Martin, 
S.C. Ala. 


15. CRIMINAL LAW—BURNING DEAD Bopy. 

One who has the lawful custody of a corpse and is in 
duty bound to bury it, commits no crime by burn- 
ing it, if he does not do it in such a manner that 
a public nuisance iscreated. The Queen v. Price, 
12 Q. B. Div. 247; Feb. 7, 1884 


16. CRIMINAL LAW—SALE OF INTOXICATING LI- 

QUORS ON SUNDAY—BAR. KEEPER’S ACTS. 

The proprietor of a saloon for the sale of intoxicat- 
ing liquors, required by law not to be open on 
Sundays, is responsible for the act of his bar- 
keeper in opening the saloon to persons for such 
sale, notwithstanding the fact that otherwise the 
door to the saloon was kept locked, and the pro - 
prietor was not cognizant of such sales. People v. 
Blake, S. C. Mich. 17 Rep. 561. 


17. EMINENT .DOMAIN— EXCLUSIVE GRANT OF 
RAILROAD COMPANY TO TELEGRAPH COMPANY. 
A railroad company can not grant toa telegraph 

company the exclusive right to establish a tele- 
graph line over the right of way of the railroad 
company. W. N. Tel. Co. v. Nat. Tel. Co. U. 
8.C. C. 8. D. N. Y. March 28, 1884; 17 Rep. 549. 


18. EQUITY—JURISDICTION IN ACCOUNT—REMEDY 
AT Law. f 
A contract to pay to one, half the net profits of the 
sale of a patent will give the promisee the right to 
maintain a bill in equity as for an accounting 
against the promisors. Pratt v. Tuttle, 8. J.C. 
Mass. 7 Mass. L. Rep. May 1, 1884. 


19. ESTATES OF DECEDENTS—ASSETS—LIFE INSUR- 

ANCE. 

A policy of life insurance, issued by a company in- 
corporated in one State, payable to the assured, 
his executors or administrators, is assets for the 
purpose of founding administration upon his es- 
tate in another State, in which the corporation, at 
and since the time of his death, does business, and 
as required by the statutes of that State, has an 
agent on whom process against it may be served. 
N. E. Mut. L. Ins. Co. v. Woodworth, U. 8.8 
C. March 81, 1884; 45. C. Rep. 364. 


20. EVIDENCE—CONTUMACIOUS WITNESS—CAN NOT 

BE EXCLUDED FROM TESTIFYING. 

A litigant is entitled to have a witness subpoenaed 
by him to testify although the latter disobeyed the 
order of the court, to remain outside of the court 
room while the testimony of other witnesses was 
being given, provided the former was. without 
fault. Davis v. Byrd, 8. C. Ind. April 16, 1884. 


21, EVIDENCE—DYING DECLARATIONS—OPINION. 
The deeeased having been killed by the defendant 
while engaged in a hand-to-hand combat, one 
having a pistol, and the other a knife in his hand, 
the declaration of the deceased, made under a 
sense of impending death, ‘‘I would have gotten 
him if he had not been too quick for me,’ cann o 








wwZwoewr., 


oo + oF 








YUM 





THE CENTRAL LAW JOURNAL. 379 








be regarded as the mere expression of an opinion, 
but rather characterizes, as matter of fact, both 
the animus and the avidity with which he engaged 
in the affray, and are admissible evidence as dying 
declarations. Brownv. State, 8. 2. Ala. 


22. EVIDENCE—FACTS SHOWING SYSTEM—FRAUDU- 

LENT SALE. 

In proof of an averment that a sale was fraudulently 
made in contemplation of insolvency, it may be 
shown that, within a short time after a similar sale 
made a month before, a secret agreement was 
entered into between the parties, whereby the 
vendor was reinvested with an interest in the 
property sold. Rosenthal v. Walker, U.S.8.C., 
March 31, 1884; 4 S. C. Rep. 382. 


23. EVIDENCE—FOREIGN CORPORATION—PAROL. 
The existence of a foreign corporation can be proved 
by parol evidence. North, etc. Milling Co. v. 
Flyland, 8. C. Ind., April 15, 1884. 


24. EVIDENCE—LIBEL—ACTUAL MALICE. 

In a prosecution for a libel published in a news- 
paper, similar articles in the paper within four 
months after the alleged libel,and tending to show 
generai and persistent ill-will towards the person 
libelled, are admissible upon the question of mal- 
ice. Cond v. Damon, 8S. J.C. Mass., Feb. 29, 
1884; 17 Rep. 559. 


25. EvIDENCE—OFFICERS RETURN—CONCLUSIVE. 
An officer’s return of service of process is conelusive 
upon the parties to the suit in which the process 
issues when brought in question ona collateral 
suit or proceeding. Stark v. Michaels, S.C. Mich, 
29 Alb, L. J. 309. 


26. EXEMPTION—TORT—CRIME. 

As against the claim,of the State against a default- 
ing public officer, whichis both a tort and a crime, 
no exemption of property can be claimed or al- 
lowed. Vincent v. State, S. C. Ala. 


27. INSURANCE— CO-OPERATIVE LIFE —DESIGNA- 

TION OF BENEFICIARY—*‘ WILL.”’ 

Where an unmarried member of a lodge, whose 
rules required the members to designate to whom 
the benefit, should be paid by will, by entry on 
the record book, and on the face of the certificate 
and he so designated his sister to be his benefici- 
ary, and then married, his marriage did not re- 
voke this quasi will. It was nota will, but a 
mere indorsement or direction. Highland v. 
Highland, S.C. Ill. March 26 1884, 16 Chic. L. N. 
272. 


28. JUDICIAL SALES—ASSIGNMENT—MISTAKE OF 

Fact. 

A sale by an assignee under an assignment according 
to the laws of the Stateis a judicial sale and it is 
no defence to a bill for foreclosure of a mortgage 
to secure the purchase money of such sale that all 
parties were mistaken as to the number of acres in 
the land sold. Rule of Caveat emptor applied. 
Dresbach v. Stein, 8. C. Uhio, Comm. April 29 
1884, 


29. JURISDICTION OF STATE COURTS OVER SUITS 
AGAINST MARSHALS. F 
A person holding himself aggrieved through a 
wrongful attachment in execution by a United 
States marshal acting under authority of a United 
States court, must seek redress in that court. He 
has not recourse for that purpose to the courts 
of the several states. Covell v. Hyman, U. 8.8. 
C. March 31 1884; 48. C. Rep. 355. 





30. LIMITATIONS—ATTORNEY AND CLIENT. 

The claim of an attorney for professional service 
rendered in an action pending at the death of the 
client. becomes due at such time, and consequent- 
ly the statute of limitations commences to run 
from that date. Campbell v. Maple, 8. ©. Pa. Feb. 
25, 1884; 14 W. N.C. 329. 


31. LIMITATIONS—FRAUD—CONCEALMENT. 

An assignee in bankruptcy, from whom a fraudu- 
lent transfer by the bankrupt has been concealed 
until the expiration of the period within whieh the 
statute requires all actions for the recovery of 
property tuus transferred to be brought, may, 
nevertheless, bring his action upon discovering the 
fraud. The statute of limitations can not be made 
an instrumentof fraud. Rosenthal v. Walker, U. 
S. S. C. March 31, 1884; 48. C. Rep. 382. 


82. LIMITATIONS—SPECIAL CONTRACT AS TO TIME OF 

SUIT. 

A telegraph company may reasonably limit its lia- 
bility by an express contract, and a limitation of 
sixty days for the presentation of a claim is a rea- 
sonable one. W. U. Tel. Co. v. Meredith, 8. C. 
Ind. April 22, 1884. 


88. MALICIOUS PROSECUTION—PROBABLE CAUSE— 

ABANDONMENT. 

Mere abandonment of a prosecution by the prose- 
eutor is not sufficient wherefrom to presume a 
want of probable cause. McLeod v. McLeod, 8. C. 
Ala. 


34. MORTGAGES TO CORPORATION—EFFECT OF LIMI- 
TATIONS IN CHARTER. 

‘A provision inthe charter of a company that i 
should not loan money except on bond and mort- 
gage, is intended only for the security of the 
stockholders, and a loan on promissory note and 
mortgage is just as valid as to the borrower, as 
the charter had not been violated. First Nat. 
Bank v. Life Ins. Co., 8. C. Ohio, April 22, 1884; 
11 W. L. Bull. Supp. 184. 


35. MUNICIPAL ORDINANCE—ACCEPTANCE BY RAIL- 

ROAD—FORCE AND EFFECT. 

An ordinance, granting a railroad the right of way 
through the city, requiring it to maintain 
suitable fences, and providing that covenants shall 
be executed by both parties, embodying its terms, 
is a positive mandate for the benefit of the citizens, 
any one of whom is entitled to recover damages 
suffered by him through the neglect of the com- 
pany to discharge the duties thus imposed. Hayes 
v. Michigan Cent. R. Co., U. 8.8. C. April 7, 
1884; 4S. C. Rep. 369. 


86. MUNICIPAL ORDINANCE—DUTY TO MAINTAIN 

FENCES—APPROVAL OF COUNCIL. 

Where an ordinance required such sufficient walls 
and fences to be maintained as would secure per- 
sons and property from danger, ‘‘said structure 
to be of such height as the city council may direct,” 
held, that the obligation to build sufficient fences 
was absolute, even though no directions were 
given by the city council. Hayes v. Michigan 
Central R. Co., U. 8. S.C. April 7, 1884; 4 8. C. 
Rep. 369. 


37. MUNICIPAL CORPORATIONS—LIABILITY FOR DE- 

FECTS IN HIGHWAYS. 

The doctrine that a municipal corporation is liable 
to those injured by defects in highways over which 
they have exclusive control and power to repair is 
adopted in Colorado. City of Denver v. Duns- 
more, 8. C. Col. April Term, 1884; 4 Col. L. Rep. 
601. 
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QUERIES AND ANSWERS. 





QUERIES. 


48. A statute of Mississippi,passed in carpet bag times 
enacted that a certain portion of a previous statute 
‘¢is hereby indefinitely postponed.’’ Does this amount 
to a repeal of the specified parts of the former statute? 
Can the Legislature indefinitely postpone a bill already 
passed? Cite authorities. LAYMAN. 


49. A owed B and proposed to make his note with C as 
surety payable Nov. Ist. following, to which B agreed. 
A thereafter presented to B the note as agreed except 
that, through mistake, it was payable before its date 
to wit Nov. Ist. 1888, instead of Nov. Ist. 1884. B 
thought the note a nullity and prepared another, 
correcting the error, which A shortly thereafter re- 
turned signed by himself and C. C’s name was forged 
to the latter and A has fled the country. What is B’s 
remedy? Can he recover on the first note? Q. 

Carthage, Miss. 


QUERIES ANSWERED. 


Query 38. [18 Cent. L. J. 337.) Under Sec- 
tion 5722 of Vol. 2, Revised Statutes of Mo., 
**All judgments by confession, conveyances, bonds, 
bills, notes and securities, when the consider- 
ation is money or property won at any game or gam- 
bling device, shall be void, etc.’’ Isa bank check 
given in exchange for ‘‘chips,’’ which are afterwards 
lost in a game of ‘‘faro’’ void? Cite cases. D. 

Kansas City, Mo. 


Answer. The Supreme Court of Pennsylvania in 
the case of Unger v. Boos (18 Penn. St. 601) 
held that a promissory note given for ‘‘chips’’ 
and the chips were afterwards lost in gaming, was 
void even in the hands of an innocent indorsee for 
value without notice. 

Manchester, Iowa. M. 








RECENT LEGAL LITERATURE. 


STEWART’S MARRIAGE AND DIVORCE. The law of 
Marriage and Divorce as established in England and 
the United States. By David Stewart of the Baiti- 
more Bar, Joint Author of Stewart & Casev’s ‘*Law 
of Husband and Wife in Maryland.’’ San Francisco, 
1884; Sumner, Whitney & Co. 

In this little pocket volume, the writer has attempted 
to present ‘‘with all the brevity consistent with clear- 
ness,’’ the law ‘‘relating to the formation and disso- 
lution of marriage, ’’ reserving for another volume the 
treatment of the law of marriage itself—the Relation 
of Husband and Wife. The author has full confidence 
that ‘‘commentaries are out of date,” and that digests 
are taking their places. He claims that the law writer 
has in his Stephen, etc., better models than in Black- 
stone and Kent. Stephen is not strictly a digest, but 
is a successful attempt to reduce the law of his works 
to definite rules or principles, of which the host of 
cases are but appications. A digest aims more to partic- 
ularize. We agree with the author that these prosy 
treatises, in every page of which is seen the aim of the 
author to expand as a matter of business, should be 
condemned, and if they are not, will be condemned 
very soon. We appreciate all attempts to bring the 
law within the propercompass. Mr. Stewart has fur- 
nished us with a concise, clear, and ably written di- 
gest of the law upon the subject of the book and de- 
serves the success which his book will evidently at- 
tain. 





DESTY’s FEDERAL PROCEEDURE.—A manual prac- 
tice in the court of the United States embracing the 
provisions of the Constitution, the Revised Statutes 
and Amendments relating to Federal Courts to- 
gether with the Rules promulgated by the Supreme 
Court of the United States with notes of decisions. 
By Robert Desty, Attorney atlaw. Sixth Edition 
Revised San Francisco, 1884; Sumner Whitney & 
Co. 


This Manual when its first edition appeared in 1875. 
was the first we believe. of the ‘‘pony’’ series wiich 
Sumner Whitney & Co. are publishing. The , merits 
of this series have been asserted and attacked, and 
good reasons have been urged both pro andcon. As 
books for ready reference they are invaluable to the 
practitioner; but they can only help the practitioner 
when the law is obvious, familiar or settled. Upon 
other questions they are practically worthless except 
in those states where the question is settled. For 
students they are serviceable about examination time. 
The book in hand, however, is the most valuable one 
of the series, as has been shown by the oft’ repeated 
eall for it. Itis ‘‘done up’’ in the usual style which 
is very satisfactory. 








NOTES. 

—In Fray v. Fray, 34L. J. N. S. C. L. 45 which 
was an actiou for libel brought by a lady against her 
brother, the plaintiff appeared in person against the 
demurrer and it was overruled. The editor of the 
Chicago Legal News should note this. 


—A Kentucky judge has decided that a man has 
no right to harness his wife toa plow, no, not even 
with a mule. And yet women complain that they 
have no rights.— Ex. 


—A baby was bornin the court-house at Law- 
rence, Ind., and even now it won’t sit on any other 
book, at meal times, but Blackstone, and spends 
most of the night arguing imaginary cases.—EFx. 


——A farmer who had never indulged in the luxury 
of a law suit, found himself compelled to visit a law- 
yer. He opened the conversation by saying: ‘‘I am 
a plain farmer, and have dealt with none but honest 
men all my life, soI hardly know how toaddress a 
lawyer.’’—E£z. 


——In a recent divorce case tried at Pittsburg, Pa. 
the husband, seventy vears old, was placed on the 
stand, and acted indifferently, his yawning delaying 
proceedings of the court several times. He said that 
he would not live with his wife unless she would treat 
him properly. In 1854 she had called him a hog, and 
said that she would as soon live with a hog as with 
him. His principal reasons for leaving her were that 
she would not pour out his coffee, that she refused 
to permit him to enter the house by the front door, 
and that she hid the butter from him. 


—-It is related of Gen. Butler that he was once engaged 
as counsel for the defendant in a case where the pris- 
oner was accused of manslaughter, and in the course 
of his argument, based on the assumption of self-de- 
fence, he informed the jury that, ‘*we have it on the 
highest authority that all that a man hath he will give 
for his life.’’ The counsel on the other side rose and 
quickly said that he had long wondered what his op- 
ponent considered the highest authority, and was 
very glad to have the question settled, and proceeded 
to read to the court from the Book of Job: ‘*And 
Satan answered the Lord and said, All that a man hath 
he will give for his life.’’ 





